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STATE  OF  ILLINOIS 


APPELLATE  COURT 

Third 
AT  AN  APPELLATE  COURT,  for  the  fSSMh  Judicial  District  of  the 

State  of  Illinois,  sitting  at  Springfield: 

PRESENT 

HONORABLE  BURTON  A.    ROETH. 


.Presiding  Judge 


HONORABLE  C.  ROSS  REYNOLDS, 
HONORABLE  WILLIAM  M.  CARROLL, 


Attest:    ROBERT  L.  CONN,  Clerk. 


.Judge 
.Judge 


loth 


-day 


of. 


BE  IT  REMEMBERED,  that  to-wit:   On  the 

February A  D   ig62       there  was  filed  in  the  office  of 


the  said  Clerk  of  said  Court  an  opinion   of   said   Court,    in   words   and 
figures  following: 
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STATE  OF  ILT  INOIS 
APPELLATE  COURT 
THIRD  DISTRICT 


FILED 

kobert  L  Conr,  a^ 

tt££UATK  COW*'.  5w  OK>, . 


Agenda   No.    L 


AnDeaL  from  the 
Circuit  Court  of 
DeVJitt  County 


General  No.  10?45 
Wilma  Lee  Seaquist, 

Plaintiff -Appellant, 
vs  . 

Charles  £.  Alexander,  Jr., 

Defendant-Anpellee. 

ROETH,  PRESIDING  JUSTICE 

Plaintiff  appeals  from  a  judgment  entered  on  a  not  guilty 
verdict  of  a  jury  in  a  suit  under  the  Pram  Shoo  Act.   Plaintiff 
'■;as  a  passenger  in  an  automobile  which  struck  a  culvert.   The 
suit  is  predicated  upon  the  claim  that  the  driver  cf  the 
automobile  was  intoxicated  as  a  result  of  liouor  sold  bv 
defendant. 

The  orincioal  ground  for  reversal  asserted  bv  counsel  for 
plaintiff  is  that  the  verdict  is  contrary  to  the  manifest 
weight  of  the  evidence.   In  considering  this  assignment  of  error 
we  are  reauired  to  examine  the  evidence.   In  so  doing  we  are 
cognizant  o<"  the  well  settled  rule  which  guides  us,  namely:  a 


1- 


court  of  review  cannot  hold  the  jury's  verdict  Co  be  against 

the  manifest  weight  of  the  evidence  unless  an  opposite  conclusion 

is  clearly  evident. 

At  the  outset,  it  anpears  from  an  examination  of  the  brief 
of  counsel  for  defendant,  that  it  is  not  contended  that  Kline 
Baker,  the  driver  of  the  car  in  which  plaintiff  was  riding,  was 
not  intoxicated.   The  defense  in  this  case  is  Dredicated  on  the 
theory  that  the  plaintiff  was  a  willing  participant  in  producing 
the  intoxication  of  Kline  Baker,  the  driver. 

The  testimony  produced  on  behalr  of  the  plaintiff  most 
favorable  to  her  reveals  that  plaintiff  lived  in  a  one  room 
apartment  in  Chicago.   On  the  morning  of  April  16,  1958,  Kline 
Baker  with  another  man  came  to  her  apartment.   She  had  known 
Kline  Baker  for  a  year  and  had  imbibed  with  him  on  prior  occasions 
thinking  he  was  a  divorced  man.   She  was  just  getting  up  and  was 
in  her  sleeping  attire  and  a  robe.   They  asked  for  some  water 
which  she  furnished.   She  then  proceeded  to  get  dressed.   As 
the  trio  started  to  leave  the  apartment,  plaintiff  noticed  a 
bottle  on  a  table.   The  plaintiff  went  to  a  restaurant  and  the 
two  men  to  a  tavern.   After  having  coffee,  plaintiff  joined  the 
two  men  in  the  tavern.   There  plaintiff  had  some  beer  with  Kline 
Baker's  companion.   The  trio  left  the  tavern  together  en  route 
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to  Warrensburg,    Illinois,   t-ith   Kline    Baker   driving.      After 
about    two  hours    of   driving   they  stopped    for   gas    and   all    lert 
the   car   for  various   purposes.      When   they  arrived   at   Warrensburg 
they  went   to   the   home    of    Kline    Baker's    comnanion  vhere   plaintiff 
met   the   wife    of   Kline    Baker's    companion.      The   companion    of    Kline 
Baker  went    to   bed   and   a  new  trio,    namely  Kline    Baker,    the   plaintiff 
and   the    wife    of    Kline    Baker's    companion,    proceeded   at    9:30   P.M. 
to   defendant's    tavern.      They   remained    in   the    tavern  until   after 
midnight.      During   this    time  Kline    Baker  was   drinking  and  plaintiff 
admits   she  had   some   "sips"   of   beer.      On  cross   examination  she 
admitted   she   might   have    had    four   short    beers.      Upon    leaving   the 
tavern  plaintiff   was    aware    of    the    fact    that    Kline    Baker  had  had 
too  much   to  drink  and   after  she    got    in  the   car   she   was    of    the 
opinion  that   he   was    intoxicated.      Plaintiff   testified   that   during 
the    time    the   trio  was    in  defendant's    tavern   she    repeatedly  asked 
Kline    Baker   to   take   her    back   to    Chicago  all   to  no   avail,    that 
she  didn't   have   any  money  and   didn't   knot-  anyone    there. 

Testimony  which   defendant    relies   upon   reveals    that   Kline 
Baker  and  his  male    companion  arrived  at   plaintiff's   apartment   in 
Chicago   at   about    10:00   P.M.    on  April    15.      The   trio  went    to   a 
tavern  in   the   neighborhood   and   had   some   drinks.      They   then 
returned   to   Dlaintiffs   apartment   about    2:0^   A.M.    on   April    16 
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and  drank  whiskey.   The  two  men  stayed  all  night.   The  trio 
awoke  at  6:00  A.M.  and  proceeded  back  to  the  neighborhood  tavern 
and  each  had  two  or  three  bottles  of  beer.   In  the  afternoon 
they  left  for  Warrens  burg.   En  route  plaintiff  purchased,  at 
one  stop,  a  pint  of  whiskey  from  which  the  trio  drank  in  the  car. 
At  another  point  they  stopped  ^or  a  beer  aoiece  and  a  six  pack 
and  plaintiff  drank  one  can  from  the  six  oack.   At  defendant's 
tavern  in  the  evening  plaintiff  drank  four  small  bottles  of  beer 
paid  for  by  Kline  Baker. 

Counsel  for  the  parties  both  contend  that  the  foregoing 
testimony  presented  a  auestion  of  fact  for  the  jury  and  we  pass 
upon  the  principal  ground  for  reversal  in  the  light  of  these 
contentions.   Obviously  the  question  of  whether  plaintiff  was 
a  willing  participant  in  the  drinking  and  in  producing  the 
intoxication  of  Kline  Baker  was  a  fact  question  for  the  jury  and 
we  cannot  say  that  a  conclusion  other  than  that  arrived  at  by 
the  jury  is  clearly  evident. 

Counsel  for  plaintiff  further  contends  that  error  was 

committed  in  giving  defendant's  instruction  number  5  which  is  as 

follows : 

"The  court  instructs  the  jury  that  i'"  it  should 
find  from  the  evidence  that  the  nlainti^f,  tfilma 
Seaquist,  materially  participated  in  drinking  with 
the  alleged  intoxicant,  Kline  Baker,  such  material 
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participation   by   the   plaintiff   would   exonerate   the 
defendant,   Charles    Alexander,    under   the   terms    of 
the   Illinois    Dram  Shop   Act,    and   you   shou'd    return 
your  verdict    finding    said    defendant    not    guilty." 

The  principal  point  urged  is  that  the  instruction  omits  the  use 

of  the  word  "voluntarily"  in  referring  to  the  participation,   '.'e 

have  carefully  examined  the  abstract  and  ^ind  no  reference  to 

this  objection  being  made  at  the  conference  on  the  instructions. 

Conseauently  this  objection  cannot  be  considered  on  this  review. 

Thompson  v.  Chicago  &  Eastern  Illinois  Railroad  Co. ,   32  111.  Ann.  2d 

397    ,  178  N.E.  2d  151,  and  cases  therein  cited.    Aside  from 

this,  we  cannot  perceive  how  the  jury  could  have  been  misled  by 

this  omission  since  the  voluntary  character  cf  plaintiff's  actions 

in  oarticipating  in  the  drinking  are  for  the  most  part  not 

disputed.   We  have  examined  all  instructions  given  and  those 

refused  and  conclude  that  the  jury  was  fairly  instructed. 

Counsel  for  plaintiff  also  urges  that  reversible  error  was 

committed  by  the  trial  court  in  refusing  to  permit  greater 

latitude  in  the  cross  examination  of  the  witness  Carl  Binkley. 

Certain  cuestions  were  asked  of  this  witness  on  cross  examination 

to  which  objections  were  sustained.   No  offer  of  proof  was  made 

by  counsel  for  plaintiff  and  we  are  of  the  opinion  that  conseauently 

nothing  is  oreserved  for  review.   Balstad  v.  Solem  Machine  Co^, 

26  111.  App.  2d  419,  16Q  N.E.  2d  732;  Rench  v.  Bevard ,  29  111. 
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App.  2d  17^,  173  N.E.  2d  1. 

We  find  no  reversible   error  in  this  case  and  accordingly 
the  Judgment  of  the  Circuit  Court  of  DeWltt  County  will  be 
affirmed. 

Affirmed. 


REYNOLDS  and  CARROLL,  JJ.,  concur. 
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STATE  OF  ILLINOIS 


APPELLATE  COURT 


(5±IJLLL 


Third 
AT  AN  APPELLATE  COURT,  for  the  F5S336  Judicial  District  of  the 

State  of  Illinois,  sitting  at  Springfield: 

PRESENT 

HONORABLE  BURTON  A.    ROETH, Presiding  Judge 

HONORABLE   C.    ROSS   REYNOLDS, Judge 

HONORABLE  WILLIAM  M.    CARROLL, Judge 

Attest:    ROBERT  L.  CONN,  Clerk. 

BE  IT  REMEMBERED,  that  to-wit:   On   the 1Qth day 

of  February A  D   iq62    <  there  was  filed  in  the  office  o{ 

the  said  Clerk  of  said  Court  an  opinion   of   said   Court,    in   words   and 
figures  following: 
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STATE  OP  ILLINOIS    ,  p 
APPELLATE  COURT    .  U  bOH?!,  : 
THIRD  DISTRICT 


General  No.  10379 

Nancy  Anne  Mansfield, 

Plaintiff -Appellee, 

V3. 

Darrell  L.  Mansfield, 

Defendant -Appellant . 
CARROLL,  J. 


Agenda  No.  11 


Appeal  from  the 
Circuit  Court  of 
Greene  County 


Plaintiff,  Nancy  Anne  Mansfield,  brought  suit  for 
divorce  against  the  defendant,  Darrell  L.  Mansfield,  on  the 
ground  of  adultery.   The  Court  heard  the  cause  without  a  jury  and 
entered  a  decree  dissolving  the  bonds  of  matrimony  theretofore 
existing  between  the  parties  and  making  certain  provisions  with 
reference  to  alimony  and  the  support  and  custody  of  the  minor 
child  of  the  parties.   Defendant  has  appealed. 

In  her  verified  complaint,  plaintiff  alleges  that  the 
parties  were  married  on  August  25,  1956;  that  one  child  was  born 
of  the  marriage;  that  defendant  has  been  guilty  of  adultery  with 
a  woman  well  known  to  plaintiff;  that  the  said  woman  became 
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pregnant  with  child  by  defendant;  that  plaintiff  first  learned 
of  said  adultery  and  pregnancy  on  or  about  June  11,  I960;  that 
immediately  thereafter  plaintiff  ceased  to  live  with  defendant; 
and  that  the  parties  have  not  lived  together  as  husband  and  wife 
since  said  date.   The  remainder  of  the  complaint  allegations  per- 
tain to  custody,  support  and  property  rights,  which  are  not 
involved  in  this  appeal. 

In  his  answer  the  defendant  denied  being  guilty  of 
adultery  as  charged  in  the  complaint  and  also  denied  the  allegation 
that  he  and  his  wife  had  not  lived  together  since  June  11,  I960. 

The  single  question  presented  is  whether  the  evidence 
in  the  record  justified  the  trial  Court's  finding  that  defendant 
was  guilty  of  committing  adultery. 

The  defendant  was  called  as  a  witness  under  Section  60 
of  the  Civil  Practice  Act  and  testified  that  plaintiff  and  he 
separated  some  time  in  June,  I960;  that  he  thought  it  was  June  9; 
that  he  and  plaintiff  had  difficulties  for  several  months;  that 
in  the  early  part  of  June  he  told  plaintiff  there  was  a  letter 
which  she  should  know  about;  that  he  told  her  where  this  letter 
was;  that  it  had  been  given  to  him  in  the  business  district  of 
Whitehall;  that  he  did  not  remember  who  gave  it  to  him  or  whether 
the  giver  was  a  man  or  woman;  that  it  was  signed  Marianne;  that  he 
remembered  part  of  the  contents  of  the  letter;  that  he  remembered 
that  "This  Marianne  said  she  thought  she  might  be  pregnant";  that 
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his  wife  read  the  letter;  that  he  then  threw  it  in  the  wa3tebasket; 
that  he  had  made  inquiry  concerning  a  divorce  in  Mexico;  that  he 
was  interested  in  a  divorce  because  he  and  his  wife  were  not  happy; 
that  he  recalled  visiting  Marianne  Schmalz  at  her  apartment  during 
several  months  prior  to  June  11,  I960,  but  there  were  always  other 
people  present.  When  asked  whether  he  knew  Marianne  Schmalz  or 
visited  her  on  the  evening  of  June  11,  I960,  the  defendant  claimed 
constitutional  protection  against  self-incrimination  and  refused 
to  answer. 

The  plaintiff  testified  that  she  and  the  defendant 
separated  on  June  21,  I960;  that  on  June  11,  I960,  her  husband 
told  her  to  read  a  letter  which  was  in  a  dresser  drawer  in  the 
home  of  the  parties;  that  the  letter  was  signed  Marianne  Schmalz; 
that  it  stated  Marianne  was  leaving  and  moving  to  Jacksonville; 
that  she  would  put  the  baby  up  for  adoption;  that  if  she  never 
saw  defendant  again  she  wanted  him  to  know  she  loved  him  very  much; 
that  after  reading  the  letter  she  replaced  it  in  the  drawer  and  had 
not  seen  it  again;  that  she  did  not  live  with  defendant  as  his  wife 
after  June  11,  although  she  remained  in  the  home  until  June  21; 
that  her  husband  had  been  away  from  home  on  many  occasions;  and 
that  prior  to  reading  the  letter,  she  knew  nothing  of  Marianne's 
pregnancy. 

Arthur  Schmalz,  father  of  Marianne,  testified  that  on 
June  11,  I960,  she  was  2.$   years  old  and  was  residing  with  him  in 
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Jacksonville,  Illinois;  that  on  that  date  he  knew  she  was  preg- 
nant; that  she  told  him  defendant  would  cone  to  see  them  that 
evening;  that  defendant  at  that  time  told  the  witness  he  would 
like  to  marry  Marianne;  that  defendant  hoped  they  could  be  mar- 
ried quickly;  that  he  thought  he  could  get  a  quick  divorce  in 
Mexico.   The  witness  further  testified  that  defendant  had  been 
to  see  Marianne  several  times  prior  to  his  call  on  June  11. 

Defendant  contends  that  the  trial  court  erred  in  re- 
fusing to  dismiss  the  complaint  for  want  of  equity  because  there 
was  no  evidence  in  the  record  that  he  was  the  father  of  the  child 
of  Marianne  Schmalz  and  no  direct  evidence  of  his  ever  having 
sexual  relations  with  her.   In  view  of  the  testimony  of  the  parties 
and  of  Marianne's  father,  it  seems  apparent  that  defendant  proceeds 
upon  the  theory  that  where  a  complaint  charges  adultery  the  Court 
is  warranted  in  finding  the  defendant  guilty  only  upon  direct 
and  positive  proof  of  the  adulterous  acts  alleged.   Such  theory 
is  at  variance  with  the  rule  applicable  in  determining  the  suf- 
ficiency of  proof  to  establish  the  fact  of  adultery.   It  is  true 
that  the  proof  offered  to  sustain  a  charge  of  adultery  must  be 
sufficient  to  clearly  convince  the  mind  affirmatively  that  the 
carnal  act  was  committed.  Hoef  v.  Hoef,  323  111.  1?0.   However, 
it  is  equally  important  to  recognize  that  in  such  cases  very 
seldom  is  there  direct  and  positive  evidence  of  the  adulterous 
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acts  charged.   As  the  Supreme  Court  said  in  Zimmerman  v.  Zimmerman, 

2I{.2  111.  552,  where  it  quoted  from  Daily  v.  Daily,  61+  111.  329, 
aa  follows: 

"  'In  all,  or  nearly  all,  such  cases  there  is  no 
direct  and  positive  evidence  of  the  acts  charged. 
In  such  cases  the  parties  generally  use  every 
effort  to  conceal  the  act,  and  courts  and  juries 
are  compelled  to  determine  the  question  from  the 
behavior  of  the  parties  and  from  a  great  variety 
of  circumstances,  either  of  which,  when  considered 
alone,  would  be  insufficient  to  prove  the  charge, 
but  when  considered  together  may  be,  and  frequently 
are,  amply  sufficient  to  establish  the  offense. 
It,  like  all  other  charges,  may  be  established  by 
circumstantial  evidence,  and  the  evidence  need  only, 
when  considered  together,  convince  the  mind  that 
the  charge  is  true.  '  " 

To  like  effect  is  the  statement  of  the  Court  in  Marcy  v.  Marcy,  I4.OO 

111.  1^2,  where  it  is  said: 

"When  the  facts  and  circumstances  introduced  in 
evidence  fairly  and  reasonably  lead  to  the  con- 
clusion that  adultery  has  been  committed  the  court 
will  be  justified  in  finding  the  charge  sustained. 
(Cooke  v.  Cooke,  152  111.  286;  Daily  v.  Daily, 
6l|!  ill.  329.)   As  this  court  stated  in  the  case 
of  Bast  v.  Bast,  82  111.  58ij.,  'The  fact  of  adultery 
is  to  be  inferred  from  circumstances  that  naturally 
lead  to  it  by  a  fair  inference  as  necessary  con- 
clusion.  The  direct  fact  of  adultery  can  seldom, 
or  ever,  be  proved.'  " 

If  there  was  some  reasonably  innocent  explanation  for 
the  conduct  of  the  defendant  in  showing  his  wife  the  letter  in- 
forming him  of  Marianne's  pregnancy,  in  visiting  Marianne  at  her 
apartment,  in  making  inquiry  concerning  a  Mexican  divorce,  in  tellin; 
Arthur  Schmalz  that  he  would  like  to  marry  his  daughter,  whom 
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he  knev;  to  be  pregnant,  it  is  not  disclonod  by  this  record. 
Prom  our  examination  of  the  evidence,  wo  are  satisfied  that  it 
was  ample  to  sustain  the  charge  of  adultery. 

There  is  no  merit  in  defendant's  argument  that  the 
acts  of  adultery,  if  committed,  were  condoned  by  the  plaintiff. 
The  defendant  in  his  answer,  while  denying  the  allegations  that 
the  parties  had  not  lived  together  after  June  11,  I960,  did  not 
mention  condonation  of  the  acts  of  adultery.   Condonation  is  an 
affirmative  defense  and  will  be  considered  only  when  specially 
pleaded.   McGaughy  v.  McGaughy,  lj.10  HI-  596.   It  may  be  further 
added  that  if  such  defense  were  available  to  defendant,  then  the 
burden  of  proof  was  on  him  to  establish  it  by  a  preponderance  of 
the  evidence.   Schiff  v.  Schiff,  25  HI.  App.  2d,  157-   He  offered 
no  evidence  bearing  on  the  question  of  condonation. 

It  is  further  contended  by  defendant  that  he  was  de- 
prived of  his  constitutional  rights  to  be  present  during  the 
whole  trial  because  the  trial  judge  heard  the  testimony  of  Arthur 
Schmalz  in  chambers.  The  record  shows  that  prior  to  the  witness 
being  called  to  the  stand,  a  discussion  took  place  between  the 
judge  and  counsel  for  both  parties.   Following  such  discussion 
the  Court  announced  the  witness  would  be  heard  in  chambers, 
after  which  the  Court  heard  the  witness's  testimony  in  his 
chambers.  The  defendant  made  no  objection  to  such  procedure  ana 
his  counsel  was  present  when  the  witness  testified  and  cross- 
examined  him.   Although  defendant  states  that  he  was  excluded 
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from  the  chambers  while  Schmalz  was  testifying,  the  record  af- 
fords no  foundation  for  such  an  assertion.   Contrary  to  defendant's 
contention,  the  record  shows  that  the  Court  announced  to  the 
parties  in  open  court  that  the  witness  would  be  heard  in  chambers. 
The  failure  of  defendant  to  avail  himself  of  the  privilege  of 
being  present  when  the  witness  testified  is  unexplained.   Be- 
cause he  did  not  see  fit  to  be  personally  present  when  the  witness 
testified  does  not  warrant  the  conclusion  that  he  was  barred  from 
ao  doing.   In  the  absence  of  any  showing  to  the  contrary,  we 
must  conclude  that  defendant's  right  to  be  present  during  the  whole 
trial  was  not  abridged  by  any  action  of  the  trial  court. 

For  the  reasons  stated  we  are  of  the  opinion  that  the 
judgment  of  the  Circuit  Court  of  Greene  County  should  be  affirmed. 

Affirmed 


EOETH,  P.J.,  and  REYNOLDS,  J.,  concur. 
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No.  11543 


Publish  A b s tract  Only 


Agenda  1^ 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT. ,   SECOND  DIVISION 
OCTOBER  TERM,  A.D.  1961 


PEOPLE  OF  TIE  STATE  OF  ILLINOIS, 
ex  rel.  PHILIP  ENGLISH,  HAROLD 
C.  HAHONEY,  and  PETER  SCHMIDT, 

Petitioners-Appellants , 

vs . 

JACK  E.  BOWERS,  State's  Attorney 
of  DuPage  County;  LAWRENCE 
HATTENDORF,  Recorder  of  Deeds  of 
DuPage  County;  CHARLES  J.  SCHATZ, 
Milton  Township  Supervisor; 
HAROLD  P.  DUNTON,  WESLEY  E.  KIDD 
and  BURTON  TILDEN,  Milton  Town- 
ship Assistant  Supervisors; 
EMMETT  S.  JULIUS,  Commissioner  of 
Highways,  Milton  Township; 
CLARENCE  C.  SCHMOLDT  and  CHESTER 
L.  JAMES,  Enforcing  Agents  of 
DuPage  County  Subdivision  Regu- 
lations; 0.  B.  Dold,  DuPage 
County  Superintendent  of  High- 
ways; CLARENCE  C.  SCHMOLDT, 
Chairman  of  the  County  Board  of 
Supervisors  of  DuPage  County, 

Defendants-Appellees . 


(J4  T.4.*4g) 


Appeal  from  the 
Circuit  Court  of 
DuPage  County. 


WRIGHT  --  J. 


Petitioners  instituted  an  action  in  the  Circuit  Court  of 


DuPage  County,  Illinois,  for  a  writ  of  mandamus  against 
certain  public  officials  of  said  county  to  compel  enforcement 
of  a  subdivision  ordinance.   On  motion  of  the  defendants, 
the  Circuit  Court  entered  an  order  striking  the  petition  and 
dismissing  the  action  with  prejudice.   From  this  order, 
petitioners  appeal. 

The  sole  question  presented  on  this  appeal  is  the  suffi- 
ciency of  the  petition  to  state  a  cause  of  action  for  a  writ  of 

mandamus . 

Briefly  the  petition  alleges  that  the  petitioners  are 
land  and  property  owners  situated  in  Milton  Township,  County 
of  DuPage,  part  of  a  subdivision  designated  as  Arthur  T. 
Mcintosh  and  Co.,  Valley  View  Unit  No.  2,  recorded  in  the 
Recorder's  Office  of  DuPage  County,  Illinois,  on  February  25, 
1957;  that  the  Board  of  Supervisors  of  DuPage  County  on 
November  20,  1956,  adopted  and  approved  certain  Subdivision 
Regulations,  a  copy  of  which  is  attached  to  the  petition,  . 
marked  Petitioners'  Exhibit  No.  1  and  made  a  part  thereof,  and 
that  said  regulations  are  still  in  force  and  existence;  that 
said  Subdivision  Regulations  set  forth  standards  to  be  ob- 
served in  the  development  of  the  subdivision  with  reference  to 
sewerage,  drainage,  construction  of  streets,  width  of  streets, 
surfacing  of  streets,  construction  of  curbs,  gutters  and 
sidewalks,  and  numerous  other  standards  not  herein  specifically 
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cited. 

That  the  Arthur  T.  Mcintosh  and  Co.,  a  corporation,  as 
subdivider  comes  within  the  purview  of  said  Subdivision 
Regulations  having  filed  its  final  plat  with  the  necessary  and 
proper  officials  of  DuPage  County  on  February  19,  1957,  which 
was  approved  on  that  date  by  the  DuPage  County  Zoning 
Committee,  Milton  Township  Highway  Commissioner,  the  County 
Superintendent  of  Highways,  the  County  Surveyor  and  the  County 
Health  Department;  that  said  plat  was  approved  and  accepted  by 
the  Board  of  Supervisors  and  recorded  on  February  25,  1957, 
and  comes  within  the  purview  and  provisions  of  the  Subdivision 
Regulations,  which  became  effective  prior  thereto,  to-wit,  on 
November  20,  1956. 

That  the  said  Arthur  T.  Mcintosh  and  Co.,  a  corporation, 
through  its  officers  and  agents,  refuse  and  still  refuses  to 
observe  the  mandatory  provisions  of  the  said  Subdivision 
Regulations  as  described  here;  that  said  company  has  initiated 
plans  to  finish  the  construction  of  the  drainage  system, 
streets,  curbs,  sidewalks  and  other  phases  of  the  construction 
and  improvements  in  an  incomplete  and  unfinished  manner;  that 
unless  said  streets,  curbs,  sidewalks  and  other  improvements 
are  completed  as  provided  in  the  Subdivision  Regulations, 
your  petitioners,  together  with  others,  present  and  future,  to 
the  number  of  approximately  350  will  suffer  monetary  loss 
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together  with  the  loss  of  improvements  required  under  the 
Subdivision  Regulations;  that  the  defendant  officials  of 
DuPage  County  knew  or  should  know  of  the  continued  refusal  of 
Arthur  T.  Mcintosh  and  Co.,  to  observe  the  requirements  of 
said  regulations,  and  have  not  in  the  light  of  said  refusal 
instituted  steps  to  require  and  order  said  company  to  comply 
with  the  provisions  of  said  regulations  and  that  it  becomes 
the  duty  of  the  defendants  to  order  the  enforcement  of  the 

provisions . 

Petitioners  pray  that  a  writ  of  mandamus  may  be  issued 
directed  to  said  defendants  to  enforce  the  provisions  of  the 
Subdivision  Regulations,  and  that  said  defendants  be  directed 
to  order  the  Arthur  T.  Mcintosh  and  Co.,  a  corporation,  to 
comply  with  the  provisions  of  said  regulations  relative  to  the 
subdivision  described  herein. 

Defendants  contend  in  their  motion  to  strike  the  petition 
and  to  dismiss  the  cause  that  the  petition  is  insufficient  to 
state  a  cause  of  action  for  the  following  reasons:   (1)  That 
the  duty  on  the  part  of  the  defendants  as  alleged  in  the 
petition  is  not  specific  in  its  nature  and  is  not  of  such  a 
character  that  the  court  can  prescribe  definite  acts  which 
would  constitute  performance  of  that  duty.   (2)  That  the 
petition  improperly  seeks  to  have  the  court  control  and  regu- 
late a  general  course  of  official  conduct  and  enforce  the 
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performance  of  official  duties  generally.   (3)   That  the 
petition  improperly  seeks  to  have  the  court  assume  the  manage- 
ment of  official  affairs  of  DuPage  County  and  assume  govern- 
mental functions  which  are  vested  in  the  legislative  and 
executive  departments. 

Petitioners  argue  that  the  petition  clearly  states  an 
exact  duty,  precisely  defined  in  the  terms  of  the  Subdivision 
Regulations  and  states  a  breach  of  that  duty  and,  therefore, 
clearly  states  a  cause  of  action  for  writ  of  mandamus.   Peti- 
tioners further  argue  that  in  considering  the  sufficiency  of 
the  petition,  the  trial  court  improperly  considered  affidavits 
attached  to  defendants'  motion  to  strike. 

Mandamus  will  not  lie  where  to  issue  the  writ  will  put  in 
the  hands  of  the  court  the  control  and  regulation  of  the 
general  course  of  official  conduct  as  in  the  general  enforce- 
ment of  a  statute  or  an  ordinance.   Board  of  Education  of 
School  District  85%   v.  Idle  Motors,  339  111.  App.  359,  90  N.  E. 
2d  121;  People  ex  rel.  Bartlett  v.  Dunne,  219  111.  346,  76 
N.  E.  570.  The  law  is  well  settled  that  a  writ  of  mandamus 
will  not  be  issued  unless  the  petitioner  shows  a  clear  legal 
right  to  the  writ.  A  party  cannot  be  compelled  to  perform  an 
act  by  mandamus  unless  it  is  made  to  appear  affirmatively  that 
it  is  his  clear  duty  to  do  so.  The  party  who  seeks  to  compel 
the  performance  of  an  act  must  set  forth  every  material  fact 
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necessary  to  show  that  it  is  the  plain  duty  of  such  party  to 
act  in  the  premises  before  the  courts  will  interfere.   People 
v.  Sellars,  179  111.  170;  Daniels  v.  Cavner,  404  111.  372. 

A  writ  of  Mandamus  will  only  lie  to  compel  the  performance 
of  a  specific  legal  duty  but  will  not  lie  where  the  issuance 
of  the  writ  would  amount  to  an  attempt  by  the  court  to  prescribe 
a  general  course  of  official  conduct.   People  ex  rel.  Irish  v. 
Board  of  Education,  6  111.  App.  2d  402. 

Mandamus  lies  only  to  compel  the  performance  of  some 
duty  owing  to  an  individual  or  to  the  public.   The  duty  must 
be  specific  in  its  nature  and  of  such  character  that  the  court 
can  prescribe  a  definite  act  or  series  of  acts,  which  will 
constitute  a  performance  of  the  duty,  so  that  the  respondent 
may  know  what  he  is  required  to  do  and  may  do  the  act  required 
and  the  court  can  enforce  its  performance  and  may  know  that  the 
act  has  been  performed.   People  ex  rel.  3artlett  v.  Dunne, 
supra. 

The  many  duties  alleged  in  the  petition  here  under  review 
are  not  specific  enough  and  of  such  a  character  that  the  court 
could  prescribe  definite  acts  to  be  done  which  would  constitute 
performances  of  the  duties. 

If  a  writ  of  mandamus  should  issue  in  this  case  and  an 
order  be  entered  as  prayed  in  the  petition,  the  court  would  be 
required  to  assume  the  complete  supervision  of  the  development 
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of  the  subdivision  in  an  effort  to  enforce  its  order,  which 
would  inevitably  culminate  in  utter  confusion. 

We  conclude  that  the  allegations  of  Che  petition  are  in- 
sufficient to  state  a  cause  of  action  for  a  writ  of  mandamus 
and  that  the  trial  court  properly  dismissed  the  petition. 

Petitioners  further  urge  that  the  trial  court  improperly 
considered  affidavits  attached  to  defendants'  motion  to  dis- 
miss. We  do  not  deem  it  necessary  in  passing  upon  the  suffi- 
ciency of  the  petition  herein  to  consider  whether  or  not  the 
trial  court  erred  in  considering  these  affidavits  for  the 
reason  that  we  are  of  the  opinion  that  the  petition  on  its 
face  is  insufficient  to  state  a  cause  of  action  for  the  issuance 
of  a  writ  of  mandamus.   If  we  should  remand  the  case  with 
directions  for  the  trial  court  to  consider  the  motion  to 
strike  the  petition,  without  considering  the  affidavits  or 
directing  that  an  answer  be  filed  and  a  trial  had  on  the 
merits,  the  case  must  end  with  dismissal  of  the  petition  as  to 
the  defendants  herein.   Board  of  Education  of  School  District 
85^  v.  Idle  Motors,  supra,. 

For  the  reasons  herein  stated,  the  order  of  the  Circuit 

Court  of  DuPage  County,  Illinois,  is  affirmed. 

AFFIRMED. 
SPIVEY,  P.  J.  and  CROW,  J.,  Concur. 
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WILLIAM  J.  BUTTERFIELD  and 
STEPHANY  A.  BUTTERFIELD, 


Plaintiffs -Appellees , 


vs 


SAMUEL  CINMAN  d/b/a  S.  CINMAN 
COMPANY, 

Defendant -Appellant 


(ft  1.4.  ZU) 

APPEAL  FROM 


THE  SUPERIOR  COURT 


OF  COOK  COUNTY 


MR.  JUSTICE  BURMAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  from  the  entry  of  a  revival  judgment 
in  favor  of  William  J.  Butterfield  and  Stephany  A.  Butterfield, 
plaintiffs,  and  against  Samuel  Cinmanj  doing  business  as  S. 
Cinman  Company ,  defendant. 

Defendant's  main  contention  here  is  that  the  judgment 
which  has  been  revived  in  the  instant  suit  was  barred  by 
defendant's  discharge  in  bankruptcy  and  is  not  within  the  exempt 
class  enumerated  in  section  17  of  the  Bankruptcy  Act.   It  is 
provided  therein  that  "a  discharge  in  bankruptcy  shall  release 
a  bankrupt  from  all  of  his  provable  debts,...  except  such  as... 
(2)  are  liabilities  for  obtaining  money  or  property  by  false 
pretenses  or  false  representations,  or  for  wilful  and  malicious 
injuries  to  the  person  and  property  of  another...."  11  U.S.C.A 
§35(a)  (1961). 

Plaintiffs  filed  their  original  suit  for  recission 
and  cancellation  of  a  contract  with  defendant  on  the  ground  of 


fraud  in  the  inducement,  alleging  that  defendant  had  obtained 
$4,000.00  from  plaintiffs,  pursuant  to  the  contract,  through 
deliberate  misrepresentations  which  defendant  knew  to  be  false. 
Upon  defendant's  default  in  that  suit  the  court  entered  judgment 
for  plaintiffs,  including  at  plaintiffs'  request  a  special  find- 
ing that  "malice  is  the  gist  of  the  action"  and  a  body  execution. 
The  court  order,  entered  on  April  30,  1953,  read  in  part: 

THEREFORE;,  it  is  ordered  by  this  court  that 
the  contract  entered  into  between  the  plaintiffs 
and  defendant  herein  is  fraudulent  in  law  and  is 
null  and  void....   It  is  further  ordered  that 
judgment  be  entered  against  the  defendant  and  that 
defendant  be  ordered  to  pay  plaintiffs  herein  the 
sum  of  $4,000.00  plus  interest  at  the  rate  of  57„ 
from  October  4,  1951  plus  costs  of  this  action. 

Within  the  time  allowed  by  statute  defendant  filed  a 

petition  to  vacate  the  default  judgment.   In  his  petition  he 

denied  all  the  allegations  of  fraud,  deceit  and  misrepresentation, 

denied  that  he  was  indebted  to  plaintiffs  in  the  amount  of 

$4,000.00,  and  asked  that  his  petition  be  considered  as  an  answer 

to  the  plaintiffs8  original  complaint  and  the  cause  be  set 

down  for  hearing.   After  a  hearing  on  the  petition  the  court 

entered  a  judgment  order  which  read,  in  part,  as  follows; 

It  is  hereby  ordered,  adjudged  and  decreed  that 
the  judgment  heretofore  entered  herein  on  April  30, 
1953,  be  and  the  same  is  vacated  and  held  for  naught. 

It  is  further  ordered  that  judgment  be  entered 
against  the  defendant,  Samuel  Cinman,  d/b/a  S.  Cinman 
Co.  and  in  favor  of  Plaintiffs  herein,  in  the  amount 
of  Four  Thousand  and  no/100  ($4000.00)  Dollars  and 
costs . 


V 
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We  are  presented  with  the  question  of  the  nature,  or 
theory  of  liability;,  of  the  second  judgment.    Defendant  asserts 
that  it  is  an  ordinary  money  judgment  while  plaintiffs  contend 
that  it  is  based  upon  fraud  and  misrepresentations  as  was  the 
default  judgment. 

Since  there  are  no  special  findings  recited  in  the 
second  judgment  we  are  left  to  an  examination  of  the  record  in 
order  to  place  a  construction  upon  that  judgment  order.   It  is 
well  settled  that  an  order  or  decree  must  be  considered  in  the 
light  of  other  parts  of  the  record,  the  pleadings,  the  issues 
in  the  case,  and  former  decrees  concerning  the  same  cause = 
(Aloe  v.  Lowe,  298  111.  404).   This  determination  is  thus 
necessarily  a  question  of  law  for  the  court. 

Upon  the  record  we  conclude  that  the  second  judgment 
was  entered  upon  grounds  of  fraud  and  the  obtaining  of  money 
under  false  representations.   There  was  but  one  complaint  filed 
by  plaintiffs,  and  it  was  based  unequivocally  upon  fraud  and 
deceit  in  the  inducement  of  a  contract,  asking  for  the  return 
of  $4,000.00  which  defendant  had  obtained  under  false  pretenses. 
The  second  judgment,  chough  general  in  form,  must  be  deemed  to 
have  been  based  upon  the  allegations  in  the  complaint.   iPerr.berton 
v.  Ladue  Realty  and  Construct jc   Company.  180  S.W.2d  766,   71). 
We  find  nothing  in  the  record  which  would  justify  our  departing 
from  this  rule  of  construction  in  favor  of  a  determination  that 


the  second  judgment  for  $4S000.00  was  entered  on  a  theory  of 
liability  different  from  that  asserted  by  plaintiffs ,  or  from 
the  first  judgment. 

The  default  judgment  contained  a  body  execution  pur 
suant  to  a.  specific  finding  that  "malice  is  the  gist  of  che 
action."   The  second  order  recited  neither  of  these.   This 
deletion  by  itselfs  however ,  without  additional  and  specific 
recitals  in  the  orders  does  not  indicate  that  the  second  judg- 
ment is  different  in  its  nature  from  the  first.   The  problem 
here  is  equivalent  to  a  case  where  a  special  malice  finding  and 
body  execution  were  included  in  the  judgment  order,  but  were 
later  removed  from  the  same  order.   Under  those  circumstances 
it  has  been  held  that  their  removal  does  not  extract  with  it 
the  fraud  and  misrepresentation  upon  which  the  judgment  was 
based.   (See  Dewes  v.  Grindle^  312  111.  App.  180;  LaCerra  v. 
Woodridh,  321  111.  App.  107).   Being  one  for  fraud  and  the 
obtaining  of  money  under  false  pretenses ?  then,  the  second  judg- 
ment was  immune  from  the  adjudication  in  bankruptcy  by  virtue 
of  section  17(a). 

Even  if  the  nature  of  the  judgment  which  has  been 
revived  were  such  as  to  render  it  dischargeable  in  bankruptcy, 
defendant  would  not  be  entitled  to  prevail  under  the  circumstances 
of  this  case.    Although  defendant  was  served  with  an  execution 
several  years  prior  to  the  instigation  of  the  present  action  he 
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did  not  attempt  to  obtain  a  discharge  from  the  judgment.   This 

unreasonable  delay  in  prosecuting  the  defense  of  bankruptcy 

prevents  defendant  from  now  availing  himself  of  it. 

Contrary  to  defendant's  belief,  plaintiffs'  motion 

for  summary  judgment  need  not     supported  by  affidavits. 

Section  57(1)  of  ch.  110,  111.  Rev.  Stat.  (1961)  provides: 

For  plaintiff0    At  any  time  the  opposite  party 
has  appeared  or  after  the  time  within  which  he 
is  required  tc  appear  has  expired,  a  plaintiff 
may  move  with  or  without  supporting  affidavits 
for  a  summary  judgment  or  decree  in  his  favor 
for  all  or  any  part  of  the  relief  sought. 

Moreover,  defendant  failed  to  challenge  the  validity  of  the 

summary  judgment  on  this  ground  below  and  can  not  do   so  for 

the  first  time  on  appeal.   Smith  v„  Karasek.  313  111.  App.  654. 

We  have  considered  the  other  contentions  of  defendant 

in  arriving  at  our  conclusion,,    For  the  reasons  given,  the 

judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 

MURPHY,  P.J.,  and  ENGLISH,  J.,  concur. 
Abstract  Only 
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IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT,  FIRST  DIVISION 
OCTOBER  TERM,  A.D.  1961 


^?V  X^^6 


MARIE  HEATON,  formerly  Marie  Brunett 
Andrews, 

Plaintiff-Appellant , 


vs. 


JOHN  T.  ANDREWS, 


Appeal  frora  the 
Circuit  Court, 
Lee  County. 


Defendant- Appellee 


McNEAL,  J.  - 

On  October  16,  1959,  Vera  Marie  Brunett  and  the  defendant, 
John  T.  Andrews,  executed  a  contract  wherein  he  agreed  to  pay  her 
$65  per  month  beginning  November  1,  1959 ,    for  the  support  and 
maintenance  of  Jacqueline  Marie  Andrews.   Plaintiff  sued  defendant 
before  a  justice  of  the  peace  to  recover  payments  due  under  the 
contract  for  the  months  of  September,  October  and  November,  I960, 
and  recovered  a  judgment  against  him  for  $195.   On  appeal  from  the 
justice,  the  Circuit  Court  of  Lee  County  entered  judgment  for  dei 
and  plaintiff  appealed. 

On  the  trial  de  novo  in  the  circuit  court  without  a  jury  the 
evidence  showed  that  prior  to  her  association  with  defendant,  plaintiff 
had  been  married  to  a  man  named  Brunett.   The  Brunetts  were  divorced 
on  March  2k,   1953.   Although  plaintiff  contemplated  * marriage  with  she 
defendant,  they  were  never  married.   Plaintiff  testified  that  they 
lived  together  both  before  and  after  the  birth  of  their  child;  that 
defendant  took  plaintiff  to  Missouri  where  Jacqueline  Marie  was  born 
on  August  1,  1954;  and  that  the  child  was  given  the  name  Andrews  because 
defendant  wanted  her  so  named.   Plaintiff  and  defendant  continued  to 
live  together  until  October  lo,  1959.  the  date  they  signed  and  sealed 
the  contract  involved  on  this  appeal. 


1. 


After  reciting  their  desire  to  settle  all  disputes  and 
differences  which  had  arisen  between  them,  the  contract  provides 
that  John  T.  Andrews  and  Vera  Marie  Brunett  mutually  agreed  as  fol, 

1.  Pie  agreed  to  pay  her  y2500  on  the  date  of  the  agreeme 
and  she  acknowledged  receipt  of  that  sum. 

2.  In  consideration  of  the  payment  of  the  y2500  and  o 
good  and  valuable  consideration,  she  released  and  forever  dlscnc 
him  from  any  and  all  claims,  demands,  actions  and  causes  of  action 
arising  from  any  act  or  occurrence  up  to  that  time,  particular 

not  limited  to,  any  action  or  cause  of  action  under  Chap.  17  111.  Hev. 
Stat.  1955,  Chap.  89  111.  Rev.  Stat.  1957.  and  a  certain  written 
agreement  between  the  parties  dated  June  11,  1957. 

3.  As  a  further  consideration  for  the  execution  of  the  agre 
and  release,  he  agreed  to  pay  her  $65  per  month  beginning  November  1, 
1959,  for  the  support  and  maintenance  of  Jacqueline  Marie  Andrews 
she  attains  the  age  of  18  years  or  until  she  becomes  self-support!. 

or  is  married  prior  to  attaining  18  years  of  age,  or  is  legally  adopt  -. 

4.  She  agreed  to  permit  him  to  visit  Jacqueline  at  reas: 

times. 

5.  She  agreed  to  vacate  his  premises  in  Dixon  on  or  before 
October  17,  1959,  without  notice,  and  agreed  to  permanently  remain 
away  from  such  premises  or  any  other  premises  where  he  might  reside 
from  time  to  time . 

Defendant  testified  that  he  signed  the  contract  in  the  preJ 
of  his  attorney,  Mr.  Gunner,  who  told  defendant  that  plaintiff  would 
sue  him  "for  the  bastardy  act"  if  he  didn't  sign  the  agreement.   Plaintiff 
testified  that  she  had  a  conversation  with  defendant  with  regard  tc  his 
signing  the  contract  or  her  starting  suit  against  him,  but  that  the 
conversation  did  not  involve  a  suit  under  the  Bastardy  Act,  and  that 
when  she  signed  the  agreement  she  understood  that  she  could  not  start 
an  action  against  him  if  he  signed  the  contract  and  paid  the  Sc5  per 
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month.   Plaintiff  testified  further  that  the  written  ag;     it  dated 
June  11,  1957 3   mentioned  in  the  contract,  involved  a  lump  3urn  payment 
of  $1000  to  her  for  her  own  use;  that  she  and. James  Heaton  were  married 
on  September  10,  I960;  and  that  defendant  made  no  payments  for  the  moi 

of  September,  October  and  November,  i960. 

In  his  memo-opinion  the  trial  court  noted  that  the  trial  h 
proceeded  on  the  theory  that  Andrews  had  paid  the  $65  per  month  as 
agreed,  and  at  the  time  of  the  trial  was  three  months  in  arrears  and 
in  default  in  the  amount  of  $195;  and  that  although  plaintiff  contei  ..lated 
marriage,  the  record  was  silent  as  to  what  the  defendant  contemplated, 
if  anything.   However,  since  plaintiff  failed  to  proceed  against  defendant 
within  two  years  as  required  by  the  Bastardy  Act  (Ch.  17  111.  Rev.  Stat. 
1955).  and  since  section  4  of  the  Paternity  Act  (Par.  54,  Ch.  106  3/4 
111.  Rev.  Stat.  1959)  provides:   "No  such  action  may  be  brought  after 
the  expiration  of  two  years  from  the  birth  of  the  child"  unless  the 
reputed  father  has  acknowledged  "in  open  court  the  paternity  of  the 
child",  and  since  defendant  at  no  time  in  open  court  ever  acknowledged 
the  paternity  of  Jacqueline  Marie  Andrews,  the  trial  court  concluded 
that  there  was  no  consideration  for  the  contract  and  entered  judgment 
for  defendant. 

Plaintiff  moved  the  court  to  vacate  the  judgment  and  to  enter 
judgment  in  her  favor,  or  in  the  alternative  to  vacate  the  judgme 
and  to  grant  her  a  rehearing.  The  post-trial  motion  was  supported  by 
plaintiff's  affidavit  that  defendant  promised  to  marry  her  prior  te  hei 
divorce  in  March,  1953,  and  again  in  March,  1954,  after  he  was  divorced; 
that  defendant  lived  with  her  as  husband  and  wife  at  his  residence  in 
Dixon  in  April,  1954;  that  defendant  then  promised  to  marry  her  as  soon 
as  he  could  get  away  from  his  business  and  they  could  be  married  a', 
from  Dixon  so  that  their  acquaintances  would  not  be  aware  that  they  ware 
not  married;  that  after  the  birth  of  their  child  in  August,  195*-.- 
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defendant  repeated  his  promises  to  marry  her,  and  on  June  14,  1959, 
promised  to  marry  her  in  a  few  days;  that  on  June  21  defendant  stated 
for  the  first  time  that  he  wouldn't  marry  her;  and  that  on  September 
Id  1959,  she  mailed  defendant  a  notice  that  she  was  about  to  commence 
action  for  breach  of  promise  or  agreement  to  marry,  as  required  by 
Sec.  23,  Ch.  39,  111.  Rev.  Stat.  1957-  A  copy  of  the  notice  was 
attached  to  the  post  trial  motion  as  an  exhibit.   The  trial  court 
denied  the  post  trial  motion  and  plaintiff  appealed  from  the  court's 
ruling  on  the  motion  and  from  the  judgment  in  favor  of  defendant. 

Plaintiff's  theory  on  appeal  is  that  the  contract  was 
supported  by  valid  consideration  and  that  it  should  have  been  upheld 
by  the  trial  court  and  enforced  according  to  its  terms.  Defendant 
adopts  the  trial  court's  version  of  the  case  as  his  theory  on  appeal. 
Defendant  also  complains  that  the  notice  of  plaintiff's  intention  to 
sue  for  breach  of  promise  was  not  before  the  trial  court  until  she 
filed  her  post  trial  motion,  and  that  the  evidence  shows  only  that 
plaintiff  mailed  a  notice  of  her  intent  to  sue,  and  not  that  defendant 
received  the  notice.  Defendant  contends  that  he  signed  the  contract 
because  his  attorney  told  him  that  plaintiff  would  sue  him  "for  the 

bastardy  act". 

In  his  brief  defendant's  counsel  concedes  that  plaintiff 
lived  with  defendant  from  1953  to  1959,  and  that  she  gave  birth  to 
Jacqueline  Marie  Andrews  on  August  1,  1954,  while  the  parties  were 
living  together  but  not  married.   Counsel  contends  that  the  last  date 
plaintiff  could  have  commenced  an  action  against  defendant  under  the 
Bastardy  Act  was  August  1,  1956,  or  several  days  thereafter,  crediting 
the  out  of  State  period  at  time  of  birth,  and  that  by  the  second 
paragraph  of  their  contract,  "plaintiff  agreed  to  give  up  something 
she  didn't  have,  namely,  a  cause  of  action  under  the  Bastardy  Act." 
By  the  second  paragraph  of  the  agreement,  plaintiff  released  and 
discharged  defendant  "from  any  and  all  claims,  demands,  actions  and 
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causes  of  action  arising  from  any  act  or  occurrence  up  to  the  present 
time,  particularly,  but  not  limited  to,  any  action  or  cause  of  action 
under  Chap.  17,  111,  Rev.  Stat.  1955,  Chap.  S?,  Ill,  Rev.  Stat.  1957, 
and  a  certain  written  agreement  between  the  parties  dated  June  11,  1957." 
While  the  reference  to  Chap.  17  of  the  statute  may  have  pertained  to 
an  action  under  the  Bastardy  Act,  plaintiff's  release  was  not  limited 
to  an  action  under  that  act,  and  the  reference  to  Chap.  39  clearly 
pertained  to  an  action  for  breach  of  promise  or  agreement  to  marry. 

The  facts  disclosed  in  plaintiff's  post  trial  motion  clearly 
indicated  that  an  action  for  breach  of  promise  was  not  barred  by 
limitations.   There  is  nothing  in  this  record  to  indicate  that  defendant 
ever  denied  that  he  lived  with  plaintiff  from  1953  to  1959,  or  that  he 
promised  to  marry  her  on  numerous  occasions  during  that  period,  or  that 
he  received  the  notice  required  by  Chap.  39  of  the  statute.   The 
contract  also  recites  that  further  consideration  for  the  release  of 
plaintiff's  cause  of  action  under  Chap.  39  was  defendant's  promise  to 
pay  her  $65  per  month  for  the  support  of  Jacqueline.  Further,  it 
appears  that  defendant  had  furnished  a  home  for  plaintiff  and  her  child 
in  Dixon  from  1954  until  the  execution  of  the  agreement,  and  that  in 
the  contract  she  agreed  to  vacate  defendant's  premises  on  or  before 
October  17,  1959,  and  to  remain  permanently  away  from  such  premises  or 
any  other  premises  where  he  might  reside;  and  that  part  of  the  considera- 
tion for  her  execution  of  the  agreement  to  vacate  defendant's  premises 
was  his  promise  to  pay  her  $65  per  month  for  the  support  of  Jacqueline. 
Under  these  circumstances  it  is  our  opinion  that  either  plaintiff's 
release  of  her  cause  of  action  for  breach  of  promise  or  her  execution 
of  the  agreement  to  vacate  defendant's  premises  afforded  adequate 
consideration  for  defendant's  promise  to  pay  $65  per  month  for  the 
support  of  their  child.  A  contract  is  to  be  construed  as  a  whole, 
giving  meaning  and  effect  to  every  provision,  since  it  is  presumed  that 
everything  in  a  contract  was  inserted  deliberately  and  for  a  purpose. 
Gay  v.  S.  N.  Nielson  Co.,  13  111.  App.  2d  363,  376. 
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Defendant  relies  primarily  on  Heaps  v.  Dunham,  95  111*  533. 
In  that  case  Heaps  sued  to  enjoin  the  sale  and  collection  of  his 
notes  for  $1050,  of  which  |550  was  in  discharge  of  Lavinia  Snell's 
prosecution  for  bastardy,  and  the  balance  of  ^500  in  settlement  of 
her  threatened  prosecution  for  seduction.   There  was  some  doubt 
whether  Lavinia  was  ever  pregnant,  and  if  she  was  it  was  claimed  that 
she  miscarried  the  day  after  the  settlement  was  made.  Nevertheless 
the  Supreme  Court  held  that  Heaps  was  bound  by  his  notes  given  in 
settlement  of  the  charge  of  bastardy;  but  held  that  there  was  no 
consideration  for  the  $500  promised  Lavinia  for  her  alleged  seduction. 
If  any  right  of  action  for  seduction  existed,  it  was  in  favor  of 
Lavinia' s  mother,  since  she  alone  was  entitled  to  her  daughter's 
services,  the  loss  of  which  was  the  foundation  for  the  action.   Thus 
Lavinia  had  no  legal  right  of  action  for  seduction  to  settle,  no 
doubtful  claim  therefor  to  compromise,  and  collection  of  the  ^500 
notes  was  enjoined.   Since  no  claim  for  seduction  is  involved  in  the 
instant  case,  the  decision  in  the  Heaps  case  is  distinguishable  and 
affords  no  aid  to  defendant  here. 

Defendant  also  cites  and  quotes  from  Glidden  v.  Nelson,  15 
111.  App.  297,  299.   In  that  case  the  plaintiff  sued  in  assumpsit  to 
recover  for  the  care  and  support  of  her  bastard  child  which  she  claimed 
was  begotten  by  defendant  out  of  wedlock.  She  recovered  a  judgment 
for  $600.  On  appeal  defendant  urged  three  points,  but  the  court 
reversed  the  judgment  on  the  third  point  only,  stating: 

"As  to  the  third  point,  we  find  no  evidence  in  the  record 
to  show  that  the  defendant  at  any  time  made  any  express  promise 
to  pay  for  the  care,  nurture  and  expense  attending  the  birth 
of  the  child,  or  for  any  other  matter  concerning  the  maintenance 
of  it;  nor  is  there  any  proof  that  the  defendant  ever  adopted 
the  child  as  his  own,  or  that  any  proceedings  in  bastardy  were 
ever  had  against  defendant  by  plaintiff. 

"We  find  #  #  *  that  unless  the  father  voluntarily  adopts 
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the  child  as  his  own,  which  he  may  do  with  the  consent  of  the 
mother,  he  will  not  become  liable  for  its  necessary  maintenance. 
That  in  other  cases  he  is  not  liable  except  upon  an  express 
promise  or  an  order  of  affiliation,  this  is  the  common  law  rule 
on  the  subject.   But  upon  the  strength  of  the  natural  or  moral 
obligation  arising  out  of  the  relation  of  the  putative  father 
to  his  child,  an  action  at  common  law  lies  for  its  maintenance 
and  support  on  an  express  promise." 

In  the  instant  case  there  was  an  express  promise  by  the 
defendant  to  pay  plaintiff  $65  per  month  for  the  support  and  maintenance 
of  Jacqueline  Marie  Andrews.   However,  we  are  not  required  to  determine 
whether  or  not  defendant's  moral  obligation  to  support  his  illegitimate 
child  was  sufficient  to  support  his  express  promise  to  furnish  such 
support.   As  indicated  above,  there  were  other  considerations  recited 
in  the  contract  executed  by  plaintiff  and  defendant  which  were 
adequate  to  support  defendant's  promise  to  pay  the  sum  specified  for 
the  support  and  maintenance  of  their  child. 

We  find  that  there  was  adequate  consideration  for  the 
contract  and  that  the  trial  court  ought  to  have  enforced  the  contract 
and  entered  judgment  for  the  plaintiff.   Accordingly  the  judgment 
' of  the  Circuit  Court  of  Lee  County  is  reversed,  and  judgment  that 
plaintiff  have  and  recover  of  defendant  $195.00  and  costs  is  entered 
here. 

Reversed,  and  judgment  here. 

Dove,  P.  J.,  and  Smith,  J.  Concur. 
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Agenda  No.  5 


Appeal  from  the 
Circuit  Court  of 
Menard  County 


The  plaintiff  brought  this  action  to  recover  damages  for 
personal  injuries  sustained  in  an  automobile  collision.   The  court 
below  entered  its  judgment  upon  a  verdict  in  favor  of  the  plaintiff 
in  the  sum  of  $30,0C0.   The  defendant's  post  trial  motion  was  over- 
ruled and  this  appeal  follows; 

The  defendant  urges  as  error:   (1)  alleged  improper  con- 
duct of  the  court  during  the  course  of  the  trial,  (2)  that  the 
verdict  is  the  result  of  passion  and  prejudice,  (3)  that  the  plaintiff 
failed  to  sustain  his  buraen  of  proof  with  respect  to  due  care. 

The  plaintiff's  complaint  charges  the  defendant  was  neg- 
ligent: (1)  In  operatinr  his  automobile  on  the  wrong  side  of  the 
road,  (2)  in  fai  ling  to  maintain  proper  control  of  his  automobile, 
and  (3)  in  failing  to  maintain  a  proper  look-out. 


The  evidence  is  conflicting.  The  accident  occurred  on  September  1;, 
1958»  about  1  mile  northwest  of  Petersburg  in  Menard  County,  Illinois, 
on  Illinois  Route  97.  The  collision  occurred  at  a  curve  in  the 
roadway  at  approximately  2:30  A.  M.   Illinois  Route  97  is  a  paved 
highway  and  at  the  time  of  the  collision  the  roadway  apparently  was 
dry  and  the  weather  was  clear.   The  plaintiff  was  operating  his 
automobile  in  a  generally  southerly  direction  anc  the  defendant  was 
approaching  in  the  opposite  lane.   It  appears  from  the  plaintiff's 
testimony  that  the  defendant  edged  over  into  the  plaintiff's  lane 
and  that  the  plaintiff  attempted  to  turn  his  automobile  to  the 
right  off  the  roadway  immediately  prior  to  the  collision.   The 
plaintiff  seemed  to  be  uncertain  as  to  whether  his  automobile  was  on 
the  pavej  ppution  of  the  highway  or  on  the  shoulder  at  the  time  of 
the  collision  and  accounts  for  this  uncertainty  because  the  defendant 
allegedly  iid  not  elm  his  lights  immediately  prior  to  the  collision. 
The  defendant  denied  that  he  crossed  over  the  center  line  and  testifier 
that  the  plaintiff  crossed  over  into  the  northbound  lane  of  traffic 
ana  struck  the  automobile  of  the  defendant.  The  defendant  also  testi- 
fied that  the  plaintiff's  automobile  uia  not  have  head  lamps  operating 
at  the  time  of  the  collision.   The  plaintiff  testified  that  he  had  no 
trouble  with  his  lights  an i  that  they  were  operating.   It  appears 
that  there  were  skid  marks  both  in  the  plaintiff's  lane  of  traffic 
and  in  the  defendant's  lane.   The  evidence  is  not  conclusive  as  to 
the  point  at  which  the  skid  marks  commence  or  to  which  automobile 


auch  skid  marka  are  attributable.   Plaintiff  sustained  severe  injuries 
including  a  fractured  hip,  fractured  shoulder,  rib  fractures,  which 
injuries  necessitated  his  being  hospitalized  and  undergoing  con- 
siderable surgery.   It  appears  that  additional  surgery  has  been  re- 
commended but  that  the  plaintiff  has  been  reluctant  to  unaergo  such 
recommended  medical  attention.   It  appears  that  the  injuries  resulted 
In  some  permanent  disability  and  since  there  is  no  error  urged  with 
respect  to  the  amount  of  the  verdict  no  further  consideration  cf 
the  injuries  or  special  damages  is  necessary. 

It  appears  that  the  theory  of  cefense  was  that  the  plaintiff 
was  operating  his  automobile  without  head  lamps  an:;  crossed  into  the 
defendants  lane  of  traffic.   Since  plaintiff's  own  testimony  was 
contrary  to  this  theory  and  since  there  was  no  conclusive  evidence 
to  support  the  theory  of  defense,  the  Jury  was  warrantee  in  finding 
the  issues  in  favor  of  the  plaintiff.   The  defendant  claims  reversible 
error,  however,  because  of  the  court's  conduct  with  respect  to  the 
testimony  of  a  certain  witness,  Wallace   Ames.   The  witness  was  a 
mechanic  who  examined  the  generator  of  plaintiff's  automobile 
following  the  occurrence.   He  testified  that  he  removed  the  generator 
ana  tested  it  but  that  because  of  certain  worn  parts  the  generator 
was  not  capable  of  procuring  an  electrical  charge.   Because  of  such 
testimony,  the  defendant  claimed  that  the  lights  on  plaintiff's 
automobile  could  not  have  been  operating  at  the  time  of  the  collision. 


The  testimony  of  this  witness  was  received  without  objection. 
During  the  course  of  defendant's  closing  argument  reference  was  made  to 
this  testimony  and  defendant's  counsel  made  strong  argument  to  the 
effect  that  because  of  the  condition  of  the  generator  plaintiff's 
lights  could  not  have  been  operating  at  the  time  of  the  collision. 
Plaintiff's  counsel  made  an  objection  to  the  argument  and  the  court 
in  response  to  the  objection  made  a  coroment  to  the  effect  that  the 
testimony  referred  to  by  defendant's  counsel  was  not  in  evidence  and 
that  the  jury  ought  to  disregard  such  reference  en  the  part  of  the 
defense.   Counsel  for  both  sides  retired  to  chambers  ana  following 
a  conference  defense  counsel  resumed  his  argument  with  respect  to 
the  inoperative  generator.   The  argument  was  interrupted  by  the 
court  on  the  ground  that  the  court  could  not  recall  certain  statements 
alluded  to  by  the  attorney  for  aefendant.   The  plaintiff  again  made 
an  objection  which  the  court  sustained.   Nevertheless,  the  defendant 
continued  his  argument  that  the  generator  was  found  not  be  be  in  op- 
erating condition  following  the  occurrence  and  that,  therefore,  the 
lights  on  the  automobile  operated  by  plaintiff  could  not  have  been 
operating  at  the  timeeof  the  collision.   Defendant's  principal 
complaint  is  that  the  interruption  of  the  court  and  the  controversy 
with  respect  to  the  testimony  of  this  witness  created  prejudice  in  that 
the  jury  was  practically  told  to  disregard  the  testimony.  We  do  not 
think  that  this  was  necessarily  prejudicial.   Admitting  that  the  gen- 
erator was  found  not  to  be  in  operative  condition  at  the  time  of  the 
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examination  and  that  at  such  time  the  generator  waa  in  the  aame 

condition  as  it  waa  at  the  time  of  the  occurrence,  we  do  not  think 

able 
it  reaaon/to  infer  that  the  lights  were  not  operating  at  the  time 

of  the  collision,  and  we  feel  that  the  Jury  might  very  well  have  been 
inatructed  to  diaregard  the  teatimony  of  this  witneaa  in  that  respect. 
Defendants  counsel  argued  that  it  ia  common  knowledge  that  a  gen- 
erator incapable  of  producing  an  electrical  charge  could  not  make  the 
head  lights  burn.  However,  it  ia  also  a  matter  of  common  knowledge 
that  even  though  the  generator  reached  such  a  worn  condition  that  it 
could  not  generate  enough  electricity  to  operate  the  head  lights,  the 
battery  in  the  automobile  might  still  be  sufficiently  charged  to 
maintain  enough  current  to  operate  the  head  lights  and  other  electrical 
equipment  in  the  automobile.  The  testimony  of  the  mechanic  in  no  way 
precluded  this  alternative.  We  do  not  pretend  to  substitute  our  know- 
ledge or  analysis  of  the  facta  for  that  of  the  jury,  but  we  do  find 
that  such  alternative  was  available  to  the  jury  and  hold  the  court 
would  have  been  warranted  in  excluding  the  teatimony  of  the  mechanic 
aa  immaterial.  Thia  would  not  be  true  if  there  waa  no  direct 
testimony  with  respect  to  the  operation  of  the  head  lights  on 
plaintiff » a  automobile,  but  since  the  plaintiff  testified  that  his 
head  lights  were  operating  at  and  immediately  prior  to  the  collision, 
we  think  the  teatimony  relating  to  the  generator  waa  too  remote  to 
raise  an  inference  that  the  head  lights  had  not  been  operating  at 
such  time.  Had  the  mechanic  testified  that  the  battery  in  the  auto- 
mobile was  also  incapable  of  producing  an  electrical  charge  and  that 
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the  condition  of  the  battery  of  the  automobile  was  the  same  as  it  was 
at  the  time  of  the  collision,  we  might  take  a  different  view.  We  do 
not  think  the  court  prejudiced  the  defense  because  of  its  comments  or 
ruling  with  respect  to  the  evidence.   On  the  contrary,  we  think  the 
defense  gained  an  advantage  by  reason  of  the  continued  controveasy 
during  the  argument.   It  is  true  that  reference  was  made  to  the 
testimony  of  the  witness  having  been  stricken  where  such  was  not  the 
fact,  but  since  we  feel  that  such  testimony  ought  to  have  been  stricken, 
we  cannot  agree  that  such  mistaken  reference  was  harmful.   We  do  not 
think  the  court  expressed  an  opinion  as  to  the  weight  of  this  witness's 
testimony.   The  court  merely  made  a  mistake  as  to  whether  or  not  the 
witness  did  ar  did  not  make  a  certain  statement  during  his  testimony. 
Since  the  controverted  testimony  ought  to  have  been  excluded  in  the 
first  instance,  we  feel  that  the  defendant  could  not  possibly  have 
been  prejudiced  by  the  court's  comments. 

The  defendant  claims  error  on  the  ground  that  the  verdict 
resulted  from  passion  an.J  prejudice.  The  defendant  theorizes  that 
because  the  evidence  was  sharply  conflicting  the  jury  was  unduly 
influenced  by  the  court's  disposition  of  the  testimony  concerning 
the  generator  and,  therefore,  the  verdict  represents  an  erroneous 
disregard  of  the  evidence.   Such  a  theory  presumes  that  the  conduct 
of  the  court  with  respect  to  the  questioned  evidence  constituted 
reversible  error.   We  have  already  expressed  our  view  on  that  poinfi 
and  accordingly  hold  that  the  evidence  ought  to  have  been  excluded 
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and  that  the  court' 3  action  was  not  prejudicial.   It  follows  that 
any  error  the  court  may  have  committed  was  harmless  and  that  the 
issues  were  properly  submitted  to  the  jury. 

It  is  also  urged  that  the  plaintiff  failed  to  prove  due 
care  on  his  part  and  that  the  verdict  is  against  the  manifest  weight 
of  the  evidence.  As  we  have  pointed  out,  the  evidence  in  this  case 
was  sharply  conflicting.  The  only  occurrence  witnesses  were  the 
litigants  themselves,  each  claiming  that  the  other  came  over  into 
the  opposite  lane  of  traffic.   The  plaintiff  claimed  his  lights  were 
operating  and  the  defendant  claimed  that  the  lights  were  not  operating. 
We  do  not  find  that  the  testimony  of  the  plaintiff  to  be  inherently 
false  or  improbable.   Our  courts  of  review  have  repeatedly  stated 
the  male  governing  in  a  case  of  this  kind.  Where  disputed  questions  of 
fact  are  presented  to  a  jury,  the  findings  of  the  jury  will  not  be 
disturbed  unless  they  are  palpably  erroneous.   Robinson  v.  Workman 
15  111.  App.  2d  25;  Griggas  v.  Glaus  on  4  111.  App.  2d  1|12.  We  hold 
that  the  issues  of  negligence  and  due  care  were  properly  submitted 
to  the  jury  for  determination,  and  that  this  is  not  a  case  in  which 
an  opposite  conclusion  is  clearly  apparent. 

For  the  reasons  stated,  the  judgment  of  the  Circuit  Court 
of  Menard  County  is  affirmed. 


Affirmed 


ROETH,  P.J.  and  REYNOLDS,  J.,  CONCUR. 
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BARNEY  D.  HIRSCH, 

Plaintiff -Appellant, 


vs. 


HOWARD  L.   EOLLMEIER,   d/b/a 
BOLLMEIER  SUPPLY  COMPANY, 

D  ef  endant  -Appe  llee . 


Appeal  from  the 
Circuit  Court  of 
St.  Clair  County, 
Illinois 


CULEERTSCN,   J. 


Plaintiff,  Barney  D.  Hirsch,  entered  into  a  written  contract 
with  the  defendant,  Howard  L.  Eollmeier  for  the  construction  of  a 
Standard  Oil  filling  station  in  Millstadt,  Illinois.    The  station  was 
completed  and  payment  in  full  was  made  to  Bollmeier.    Later,  Hirsch 
brought  suit  in  the  Circuit  Court  of  St.  Clair  County  seeking  to  re- 
cover damages  for  alleged  contract  breaches.  The  breaches  com- 
plained of  were  (1)  deterioration  of  the  concrete  drive    (2)  failure 
to  furnish  a  roof  bond  and  flashing  and  (3)  installing  a  four  inch 
sewer  line  instead  of  a  six  inch  line  as  required  by  the  contract. 
The  case  was  heard  by  the  court  without  a  jury  and  the  plaintiff , 
Hirsch,  was  awarded  $6,  000.  00  which  amount  was  subsequently 
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reduced  by  the  court  to  $3,  200.  00.    The  plaintiff  has  appealed 
contending  that  the  award  is  inadequate  in  the  light  of  the  evidence 
presented.     The  defendant  has  filed  a  cross-appeal  claiming  in  the 
alternative  that,   (1)  the  judgment  should  have  been  in  his  favor, 
that  (2)  the  award  should  have  been  for  no  more  than  $984.  00  and 
finally,  that  (3)  the  judgment  for  $3,200.00  should  not  be  increased. 

The  roof  bond  and  flashing  was  furnished  prior  to  the  trial 
so  this  matter  is  not  in  issue. 

The  evidence  in  regard  to  the  tile  showed  that  the  plaintiff 
was  present  when  the  tile  was  laid  and  further  that  he  has  had  no 
trouble  with  the  line  since  it  was  put  in.     Other  evidenc2  establish- 
ed that  a  four  inch  line  is  adequate  for  the  building.    In  view  of  this, 
it  would  seem  that  the  plaintiff's  damages  here  are  slight,  as  the 
contract  in  this  respect  was  substantially  performed  by  the 
defendant. 

The  real  controversy  centers  around  the  concrete  drive- 
way which  began  scaling  in  the  winter  following  the  completion  of 
the  work.     There  is  a  conflict  of  testimony  as  to  the  actual 
ingredients  that  went  into  the  concrete  and  also  as  to  possible 
chemicals  that  the  defendant  contends  were  later  put  on  the  drive- 
way by  the  plaintiff. 

The  question  of  the  ingredients  of  the  cement  is  twofold. 
First,  there  is  a  question  as  to  the  sand  which  was  used.     It  is 
agreed  by  both  sides  that  Mississippi  sand  was  first  used  by  the 
Ready  Mix  plant  and  later  this  was  changed  to  Meramec  sand, 
which  costs  a  little  more  and  is  a  finer  sand  than  Mississippi  sand. 
Neither  type  of  sand  was  required  by  the  contract  specifications. 
Evidence  presented  by  the  defendant,  consisting  of  Ms  own 
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testimony  and  that  of  the  Ready  IV' ix  operator,   showed  that  the 
plaintiff  ordered  the  change  and  paid  the  extra  price  for  the 
Meramec  sand.     The  plaintiff  denies  that  he  ordered  the  change, 
but  he  does  admit  that  he  paid  the  extra  cost.     There  is  a 
further  question  as  to  whether  this  change  in  sand  would  even 
have  any  effect  on  the  concrete.    A  witness  for  the  plaintiff,   who 
was  chief  engineer  for  a  highway  and  bridge  construction  company, 
testified  that  Meramec  sand  in  a  concrete  job  would  in  no  way  hurt 
the  job.    A  highway  engineer  also  testified  for  the  plaintiff  that  he 
could  see  no  harmful  effect  in  the  use  of  Meramec  sand.     The 
Ready  Mix  plant  operator,  a  witness  for  the  defendant,  testified  on 
examination  by  the  court  that  there  were  no  changes  in  the  propor- 
tions of  the  mix  when  Meramec  sand  was  substituted  and  he  felt  it 
should  have  been  resubmitted  to  an  engineer  and  redesigned 
because  of  the  change  of  the  type  of  sand  in  the  mixture.    A  concrete 
engineer  for  the  Missouri  Portland  Cement  Company,  testifying  for 
the  defendant,   stated  that  changing  the  sand  in  the  cement  mixture 
from  Mississippi  to  Meramec  would  have  an  effect  upon  the  finished 
product  in  that  it  might  cause  scaling.    Another  registered  engineer 
testified  that  changing  from  a  coarse  sand  like  Mississippi  to  a 
fine  sand  like  Meramec  would  affect  the  wearing  surface  of  the 
concrete  in  that  it  would  be  more  likely  to  scale.     Thus,  the  two 
parties  are  at  odds  as  to  who  ordered  the  change  in  the  sand  and 
also  whether  this  change  would  have  any  effect  upon  the  finished 
concrete. 

The  second  facet  of  the  ingredients  problem  concerns  an 
air-entrained  additive  which  is  put  into  cement.  This  additive  in 
cement  traps  air  into  the  cement  and  as  a  result  gives  the  concrete 
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better  resistance  to  weathering  during  the  winter.    Air-entrained 
concrete  was  required  under  the  contract  specifications  and  it  is 
contended  by  the  defendant  that  this  was  done  by  the  P«.eady  Mix 
plant  when  they  mixed  in  an  additive  known  as  "Darex.  "    Both 
sides  agree  that  if  "Darex"  was  added  correctly,  the  concrete 
would,   in  this  respect,   conform  to  the  contract.     The  only  question 
is  whether  it  was  added  by  the  Ready  Mix  plant.     The  tickets  from 
the  Ready  Mix  plant  were  introduced  into  evidence  by  the  defendant, 
and  the  word  "Darex  Air"  appeared  on  all  the  tickets,  however,  it 
was  in  a  different  handwriting  than  the  rest  of  the  bill.     The  Ready 
Mix  operator,  testifying  for  the  defendant,   said  that  he  mixed  the 
additive  "Darex"  with  regular  Fortland  Cement  to  make  air-entrain- 
ed concrete.     This  plaintiff  testified  as  to  a  conversation  he  had 
with  the  Ready  Mix  operator,  the  defendant  and  a  Mr.  Scharf  of  the 
cement  company  on  June  18,   1959.     The  plaintiff  testified  that 
Mr.  Scharf  asked  the  Ready  Mix  operator  if  he  used  air-entrained 
cement  and  the  answer  was  that  he  used  plain  cement.     Mr.  Scharf 
testified  for  the  defendant  and  on  cross-examination  he  admitted  to 
the  conversation  with  the  Ready  Mix  operator  and  further  substantiated 
that  the  operator  said  he  used  ordinary  cement.     The  fact  that  no 
additive  v/as  used  at  the  Ready  Mix  plant  came  out  again  on  a 
redirect  examination  by  the  defendant's  counsel.    Mr.  Scharf  also 
testified  that  the  failure  to  use  air-entrained  cement  is  not  a  direct 
contributable  cause  to  scaling.    "   itnesses  for  the  plaintiff  testified 
that  if  the  cement  was  not  air-entrained,  it  would  be  more  likely  to 
scale.     Thus  there  is  a  clear  split  in  the  testimony  of  the  parties 
and  their  witnesses  as  to  whether  the  cement  was  actually  air- 
entrained  as  required  by  the  contract,  and  also  as  to  the  results  if 
the  cement  was  not  air-entrained. 
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There  is  one  other  point  of  fact  upon  whi.-.h  the  parties 
are  in  disagreement.     The  defendant  contends  that  the  plaintiff 
had  the  State  Highway  Department  apply  a  chemical  salt  to  the 
driveway  the  winter  after  completion  to  remove  snow  and  ice 
and  that  this  salt  had  an  adverse  effect  on  the  concrete  and  thus 
caused  the  scaling.     The  plaintiff  testified  that  he  knew  of  no 
chemical  of  calcium  or  sodium  which  was  applied  to  the  drive 
although  he  admitted  buying  a  100  pound  sack  of  rock  salt  for  the 
driveway.    Various  employees  of  the  plaintiff's  station,  the 
Highway  Department  and  neighboring  businessmen  all  testified 
that  they  had  never  applied  or  seen  applied  any  chemicals  from 
the  State  Highway  Department.    Mr.  Scharf  testified  again  for 
the  defendant  as  to  the  conversation  of  June  13,   1959,  when  he 
asked  the  plaintiff  if  any  chemical  salt  had  been  applied  to  the 
drive.         According  to  Mr.  Scharf  the  plaintiff  stated  that  the 
State  Highway  Department  had  put  some  chemicals  on.     This 
admission  by  the  plaintiff,  as  testified  to  by  Mr.  Scharf,  appears 
to  be  the  only  evidence  supporting  the  possible  use  of  chemicals 
on  the  driveway.     The  evidence  presented  on  the  possible  damage 
to  the  surface  by  the  use  of  chemicals  established  that  such 
chemicals  would  have  a  deteriorating  effect  upon  "new"  concrete. 
Witnesses  for  the  defendant  felt  that  such  chemicals  could  have  an 
extreme  adverse  effect  upon  "new"  concrete  such  as  was  on  the 
driveway.     Mr.  Scharf  testified  that  such  chemicals  should  not  be 
used  for  three  years  after  the  driveway  is  completed.    Another  of 
the  engineers forthe  defendant  felt  that  calcium  salt  could  deterior- 
ate new  concrete.    A  witness  for  the  plaintiff,   on  cross-examination, 
testified  that  sodium  chloride  has  an  adverse  effect  on  cement  and 
will  have  a  deteriorating  effect  on  the  surface. 
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Eoth  sides  agree  that  the  concrete  drive  was  not  in  the 
condition  that  it  should  have  been  and  the  defendant  admitted  on 
cross-examination  that  it  did  not  look  like  a  good  concrete  job. 
It  is  the  defendant's  feeling  that  the  reason  for  the  bad  job  v/as 
the  change  in  the  sand  made  by  the  plaintiff  and  the  addition  of 
salt  shortly  after  the  job  was  finished.     The  plaintiff's  contention 
is  that  the  failure  to  use  air -entrained  cement  caused  the  bad 
condition.    There  is  ample  evidence  to  support  a  finding  that  the 
poor  condition  of  the  cement  was  caused  by  (1)  the  change  in  the 
sand  from  Mississippi  to  Meramec,   or  (2)  the  failure  to  include 
an  additive  in  the  cement  to  make  it  air-entrained  cement,   or 
(3)  the  actions  of  the  plaintiff  in  putting  a  salt  on  the  new  concrete, 
or  (4)  a  combination  of  any  two  or  all  three  of  these  conditions. 

The  trial  judge  after  hearing  the  conflicting  evidence, 
concluded  that  the  defendant  was  in  some  way  responsible  for  the 
condition  of  the  concrete,  either  entirely  or  in  part.     We  feel 
from  examining  the  abstract  that  there  was  evidence  to  support 
such  a  finding  and  thus  no  grounds  for  reversal  in  favor  of  the 
defendant  can  be  found  here.    Where  the  testimony  is  contra- 
dictory as  it  was  here  we  will  not  disturb  the  findings  of  the  trial 
court  unless  such  findings  were  manifestly  against  the  weight  of 
the  evidence.     (Northern  Trust  Company  v.  The  City  of  Chicago, 
4  111.   2nd  432.) 

Assuming  the  defendant  was  in  some  way  at  fault  in  this 
situation,  as  was  found  by  the  trial  court,  the  next  question  is 
whether  the  damages  awarded  the  plaintiff  were  in  conformity  with 
law  and  with  the  evidence  presented.     The  general  rule  in  Illinois 
for  awarding  damages  in  a  situation  where  there  has  been  a  breach 
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of  a  contract  was  set  forth  in  the  case  of  Paramount  Pictures 
Distributing  Corporation  v.  Gehring,   2  83  111.  App.   5c  1,   at  591 
where  the  court  quoting  from  17  C.J. ,  pp.   847,   848  stated,   "The 
measure  of  damages  in  the  case  of  a  breach  of  contract  is  the 
amount  which  will  compensate  the  injured  person  for  the  loss 
which  a  fulfillment  of  the  contract  would  have  prevented  or  the 
breach  of  it  has  entailed.    In  other  words,  the  person  injured  is, 
so  far  as  it  is  possible  to  do  so  by  a  monetary  award,  to  be 
placed  in  the  position  he  would  have  been  in  had  the  contract  been 
performed*  "    Where  a  defect  can  be  repaired  the  damages  are 
usually  the  reasonable  cost  of  such  repairs.     (Rehr  v.  West,   333  111. 
App.   160;  Mason  v.  Griffith,  2  31111.   246.)    However,   "If  the  defects 
are  such  that  they  cannot  be  cured  without  unreasonable  economic 
waste,  it  is  not  the  cost  of  curing  them  that  will  be  awarded  as 
damages.    In  such  cases,  the  ratio  factor  is  that  between  the 
market  value  of  the  defective  performance  rendered  and  the 
market  value  of  the  full  performance  promised.  "    Corbin  on 
Contracts,  Chapter  36,  §705.     This  rule  has  been  adopted  in  Illinois 
for  many  years.     (Lighthall  v.  Colwell,  56  111.   108;  Spiro  v.  Cable, 
248  111.  App.   343.)    In  this  case  there  is  no  question  but  what  it  would 
be  an  unreasonable  economic  v/aste  for  the  driveway  to  be  replaced, 
and  the  evidence  showed  that  it  could  not  be  repaired  in  such  a 
manner  as  to  exactly  conform  to  the  contract.     Thus,  the  measure 
of  damages  in  this  case  is  the  difference  between  the  value  of  the 
driveway  as  it  should  have  been  completed  under  the  contract,  and 
the  value  it  actually  had  as  defectively  completed.    Also  the  court 
took  into  consideration  the  possible  acts  of  the  plaintiff,  himself, 
in  applying  chemicals  to  the  driveway  shortly  after  the  work  was 


-7- 


-_ 


completed.     The  plaintiff's  evidence  as  to  the  measure  of  damages 
was  based  upon  the  assumption  that  the  driveway,  as  defectively 
completed,  had  no  value.     Thus,  his  evidence  established  that  the 
measure  of  damages  should  be  the  cost  of  replacing  the  drivev/ay 
which  was  shown  to  be  $9,  000.  00.     The  defendant's  evidence  as  to 
the  value  of  the  defective  driveway,  established  that  the  defective 
driveway  could  be  resurfaced  with  blacktopping  v/hich  it  v/as 
admitted  was  not  as  satisfactory  for  filling  stations  as  cement. 
The  proof  submitted  by  the  defendant  set  forth  a  value  for  the 
completed  defective  driveway  of  about  $100.  00  less  than  a  drive- 
way conforming  exactly  to  the  specifications,  as  a  witness  for 
the  defendant  testified  that  it  would  cost  about  $300.  00  to  overlay 
the  7,000  square  feet  comprising  the  driveway.      This  overlay 
would  be  an  asphalt  finish  which  the  witness  testified  that  the 
government  had  taken  in  lieu  of  concrete  with  a  change  in  price. 
Thus  the  evidence  for  the  defendant  tended  to  show  a  completed 
value  for  the  defective  driveway  of  about  $800.  00  less  than  the 
actual  cost  cf  the  driveway  of  $9,  000.  00  or  a  value  of  approxi- 
mately $8,  200.  00.    Somewhere  between  a  value  of  $8,  200.  00  which 
the  defendant  contends,  and  no  value,  which  the  plaintiff  contends, 
was  the  value  of  the  defective  job  as  completed.     The  trial  judge 
heard  all  of  the  contradictory  evidence  and  observed  the  witnesses. 
He  also  observed  the  exhibits  and  photographs  presented  at  the  trial. 
He  also  determined  from  all  of  this  evidence,  the  effect,  if  any,   of 
the  plaintiff's  actions  in  applying  chemicals  on  the  new  concrete. 
Considering  all  of  these  elements,  it  cannot  be  said  that  the 
decision  of  the  trial  judge  awarding  the  plaintiff  the  sum  of  $3,  200.  00 
was  not  supported  by  the  evidence  and  it  is  only  in  cases  where  the 
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decision  is  against  the  manifest  v/eight  of  the  evidence  that  the 
matter  should  be  reversed.     (Northern  Trust  Company  v.  City  of 
Chicago,   4  111.  2nd  432.)    Here  the  plaintiff,  who  the  trial  judge 
could  reasonably  have  determined  from  the  evidence,  partially 
caused  the  scaling  condition  of  the  driveway,   submitted  proof 
that  the  defective  driveway  had  no  value.     The  defendant  sub- 
mitted proof  that  the  driveway  was  worth  upwards  of  $&,  200.  00. 
Surely  a  decision  awarding  the  plaintiff  the  sum  of  $3,  200.  00 
would  not  be  against  the  manifest  v/eight  of  the  evidence  in  the 
light  of  such  conflicting  testimony. 

For  the  reasons  indicated,  the  judgment  of  the  Circuit 
Court  of  St.  Clair  County  is  affirmed. 

Judgment  affirmed. 

HOFFMAN,   F.  J.,  and  Scheineman,  J.,  concur. 
Publish  abstract  only. 
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FOURTH  DISTRICT  OF  ILLINOIS 


MAR  J  OKIE  G.    LAKE,  Administrator  of  the 
Estate  of  Clarence  Calvin  Lake,  Deceased, 

F  laintiff  -Appellant, 

-vs- 

LUTHER  B.   LAME  and  J.   C.   McC  AND  LESS, 

Defendants -Appellees. 


Appeal  from  the 
Circuit  Court  of 
Clay  County, 
Illinois. 


Honorable  Franklin  R.  Dove,  Judge  Presiding. 

Scheineman,  J. 

The  plaintiff  appeals  from  a  judgment  on  a  verdict  in  favor 
of  the  defendants.     It  is  asserted  that  the  court  erred  in  failing  to 
direct  a  verdict  in  plaintiff's  favor,  in  refusing  a  new  trial  or  judg- 
ment notwithstanding  the  verdict,  and  in  rulings  on  instructions. 
Flaintiff 's  husband  met  his  death  when  his  car  collided  with  the  rear 
of  a  truck  on  a  paved  east  and  west  highway  of  two  lanes,  and  she 
sues  as  administrator. 

At  the  place  of  the  collision,  there  is  a  filling  station  and 
truck  stop  on  the  south  side  of  the  road,  with  four  driveways  connected 
to  the  road.     The  first  driveway  to  the  west  is  60  feet  wide,  then  a 
space  of  15  3  feet  to  the  second  drive  which  is  56  feet  wide,  then  a  space 
cf  252  feet  to  the  third  drive,  having  a  width  of  52  feet.     The  truck 
had  been  in  this  third  driveway.     The  state  maintained  stop  signs  on 
all  of  the  driveways.    Although  the  highway  was  posted  for  65  MFH, 
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there  was  a  "Caution,  Truck  Entrance"  sign  west  of  the  area.    The 
collision  occurred  about  3:30  i:.M.  It  was  dark  but  the  area  is  v/ell 
lighted  and  the  weather  was  clear  and  dry.     The  road  is  straight  at 
this  place  and  it  is  six  tenths  of  a  mile  to  the  first  curve  to  the 
west,  from  which  direction  the  deceased  had  come. 

The  truck  driver,   called  as  an  adverse  witness,  testified 
his  tractor  trailer  had  a  total  length  of  43  feet.     It  had  10  speeds  for  ware' 
and  2  reverse.    It  was  loaded  with  36,  000  pounds  of  corn.    He  stated 
that  he  started  from  the  station  in  2nd  gear,  he  stopped  a  few  feet  from 
the  pavement  and  looked  both  ways  and  saw  nothing  coming.    He  then 
started  again  in  2nd  gear,  then  shifted  into  3rd,   4th  and  5th.     Just 
after  he  got  in  5th  gear  he  felt  the  bump.    He  estimated  the  time 
elapsed  from  his  stop  at  30  seconds. 

He  is  corroborated  as  to  his  movements  by  an  employee  v/ho 
had  serviced  the  truck.    He  saw  the  truck  pull  away,  then  turned  and 
walked  toward  his  station.    He  heard  the  air  brakes,  then  the  truck 
started  again  and  shifted  gears  two  or  three  times.    As  he  entered 
his  doorway  he  heard  the  crash  and  looked  back,   saw  the  car  move  to 
the  left,  then  he  went  on  and  called  the  police  and  ambulance. 

The  only  actual  eyewitness  was  a  lad  aged  16  who  was  with 
some  girls  in  a  car  in  the  2nd  driveway.    He  had  not  noticed  the  truck 
before,  but  he  saw  the  car  approach  from  his  left  (going  east)  and 
pass  in  front  of  him  at  65  to  70  MFH.    He  looked  to  the  right  and  saw 
the  truck  just  the  instant  before  the  collision. 

Two  police  officers  came  on  the  scene  and  made  observations 
and  measurements.     They  found  the  distance  from  the  nearest  edge  of 
the  drive  to  the  point  of  impact,   marked  by  debris,  was  70  feet.     The 
State  Trooper  testified  this  was  from  the  east  edge  of  the  drive,  and 
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that  dust  marks  from  the  truck  tires  showed  it  had  started  onto 
the  pavement  from  the  middle  of  the  52  foot  drive.     Both  officers 
said  there  were  no  tire  marks  of  the  car  to  indicate  any  applica- 
tion of  the  brakes  prior  to  the  impact.    All  the  witnesses  stated 
the  rear  of  the  truck  had  a  number  of  lights  on,  numbers  v/ere 
stated  from  6  to  9. 

The  plaintiff's  argument  is  based  in  large  part  on 
mathematics.    He  uses  formulae  based  on  estimated  speeds  and 
distances.    Suffice  to  say  that  the  use  of  70  feet  as  the  distance 
the  truck  had  moved  has  two  fallacies.     First,  the  wheels  cf  a  43 
foot  vehicle  do  not  track  one  behind  the  other  in  making  a  right 
angle  turn,   so  that,  for  all  v/heels    to  come  onto  the  pavement 
from  the  drive,  the  front  must  necessarily  be  some  distance  to  the 
left  of  the  right  edge.     The  officers  said  they  came  from  the  center. 
Second,  the  point  of  impact  was  the  rear  of  the  truck,  the  front  was 
43  feet  farther  along.     It  is  suggested  that  the  car  may  have  been 
dragged,  but  the  eyewitness  and  the  employee  who  turned  at  his 
doorway  both  said  they  saw  the  car  bounce  away  from  the  truck  toward 
the  left. 

By  another  computation  counsel  arrived  at  the  astonishing 
conclusion  that  the  truck  started  to  enter  the  highway  when  the  car 
was  only  one  second  away.     That  is  an  impossibility,  for  in  view  of 
the  evidence  as  to  relative  speeds,  the  result  would  have  been  a 
crash  into  the   side  of  the  cab,   or  at  most,  the  side  of  the  truck. 
There  could  not  have  been  a  rear-end  collision  70  feet  from  the 
drive. 

When  something  happens  so  quickly,   observations  of  speed 
and  distance  may  not  be  accurate.     But  the  young  man's  estimate  of 


the  car's  speed  accounts  for  the  terrific  nature  of  the  impact . 
And,  like  the  state  trooper,  he  noticed  the  white  marks  of  the 
truck  tires  coming  from  the  crushed  rock  drive,   and  found  that 
the  right  turn  had  been  made  in  about  one  truck  length,  and  then 
the  truck  had  gone  straight  two  truck  lengths  before  the  crash, 
and  this  is  quite  consistent  with  the  trooper's  measurements. 
None  of  the  witnesses  indicated  any  doubt  as  to  the  place  of 
impact. 

There  was  testimony  that  the  truck  turns  in  1st  or  2nd 
gear  at  4  to  5  miles  per  hour,   which  seems  reasonable  in  view  of 
its  weight,  and  the  series  of  10  shifts  available.    It  was  put  through 
the  3rd  and  4th  and  into  the  5th  gear  before  the  impact,  and  there 
must  be  a  period  of  acceleration  in  each  speed.     The  driver 
estimated  the  elapsed  time  at  30  seconds  from  his  final  stop  to 
impact.     The  jury,  as  the  judge  of  credibility,  could  certainly 
accept  this  as  true,  especially  considering  the  well  known  slow 
motion  of  heavy  vehicles  in  low  gear.    Comparing  this  with  the  very 
high  speed  of  the  car,  completely  unchecked,  it  is  well  within  the 
scope  of  the  evidence  that  the  car  was  not  in  sight  when  the  driver  of 
the  truck  looked,   and  that  he  was  not  guilty  of  any  negligence.     Accord- 
ingly, we  hold  the  court  properly  refused  to  disturb  the  verdict. 

The  plaintiff  tendered  two  instructions  quoting  a  statute, 

being  Sec.   168,  Ch.   95|,  111.  Rev.  St.,  as  follows: 

"The  driver  of  a  vehicle  about  to  enter  or  cross 
a  highway  from  a  private  road  or  driveway  shall 
yield  the  right  of  way  to  all  vehicles  approaching  on 
said  highway.  " 

To  this  quoted  part  there  was  added  in  one  instruction  a 

long  statement  authorizing,   on  conditions,  a  finding  of  negligence,  and 
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in  the  other  a  similar  reference  to  wilful  and  wanton  misconduct. 
A  third  instruction  tendered,   contained  the   quotation  without  the 
argument.    All  three  were  refused. 

The  rulings  were  clearly  correct.     This  was  not  a  collision 
at  a  private  drive,   nor  is  there  anything  in  the  evidence  to  show  that 
where  the  truck  came  from  had  anything  to  do  with  the  result.     The 
witnesses  commented  on  the  brightly  lighted  area  along  these  drives. 
The  employee  at  the  door  of  his  garage  had  no  trouble  seeing  the 
truck.     The  lad  in  the  car,   some  400  feet  from  the  point  of  impact, 
saw  the  truck  the  moment  he  turned  his  head  in  that  direction,    If 
the  deceased  had  seen  the  truck  as  he  passed  by  the  eyev/itness,  he 
had  plenty  of  space  in  which  to  slow  down  or  swerve,   or  both. 
There  was  no  evidence  of  any  other  traffic  at  the  time  and  place. 
The  failure  to  do  anything  makes  it  inescapable  that  he  did  not  see 
the  truck,  even  though  it  was  in  plain  sight  in  a  lighted  area.    It 
would  not  have  been  any  plainer  or  easier  to  see  if  it  had  come 
from  some  other  place  farther  away. 

These  traffic  laws  concerning  right  of  way  of  "approach- 
ing" vehicles  cause  much  difficulty,   and  it  has  been  repeatedly  held 
that  instructions  in  the  language  of  the  statute  would  only  mislead  or 
confuse  the  jury.    City  of  Edwardsville  v.  111.  Term.  R.  Co.,   350 
111.  App.   63;  Walker  v.  Shea-Matson  Tr.  Co.,   344  ILL.  App.   466; 
Partridge  v.  Enterprise  Transfer  Co.,   307  111.  App.   3:6;  Calmon  v. 
Wilson,  227  111.  App.  2  66.     These  were  all  intersection  cases,  but 
much  of  the  reasoning  is  applicable  to  mis  statute  also.     The 
principle  that  there  are  considerations  of  speed  and  distance  which 
affect  the  definition  of  an  "approaching"  vehicle,  applies  in  this  type 
of  case,  as  well  as  in  crossing  cases.  And,  in  addition,  when  a 


vehicle  has  proceeded  on  its  way  after  coming  from  a  private  drive, 
there  must  be  some  place  where  it  no  longer  can  be  identified  as 
one  that  has  entered  from  a  private  drive. 

The  argument  that  plaintiff  had  a  right  to  an  instruction 
on  plaintiff's  "theory  of  the  case,  "  overlooks  the  fact  that  the 
tendered  instruction  must  not  only  state  the  lav/  correctly,   but  must 
be  applicable  under  the  evidence. 

The  ponderous  vehicle  came  out  of  the  drive  in  such  a  low 
gear  it  could  proceed  only  at  a  man's  walking  pace.     After  complet- 
ing its  turn  and  going  on  a  straight  line,  it  accelerated  through 
several  gear  combinations.    From  the  lane  where  the  lad  was,  to 
the  next  lane  was  252  feet  and  that  next  lane  was  52  feet  wide.     This 
is  304  feet.     Thus,  when  the  car  flashed  past  the  lad,  the  rear  of 
the  truck  was  distant  302  feet,  plus  whatever  part  of  the  70  feet  it 
had  covered.    When  a  vehicle  has  been  able  to  come  out  of  a  drive 
and  straighten  out  and  start  to  accelerate,  while  the  nearest  vehicle 
to  the  rear  is  still  more  than  300  feet  away,  we  hold  that  the  statute 
relied  upon  by  plaintiff  is  not  applicable,  and  no  instruction  should 
be  given  on  it.      The  judgment  is  affirmed. 

Judgment  Affirmed. 


Hoffman,  F.J. ,  and  Culbertson,  J.,  concur. 
Publish  abstract  only. 
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In  The 

APPELLATE  COURT  CF  ILLINOIS 
Fourth  District 


34  I.A*  204 


JAMES  CANNON,   a  minor,  by  Irene 
Cannon,  his  mother  and  next  friend. 

Plaintiff -Appellant, 
-vs- 

DAVID  THOMPSON,  defendant,  and 
GENERAL  TELEPHONE  COMPANY  OF 
ILLINOIS, 

Defendant -Appellee. 


Appeal  from  the 
Circuit  Court  of 
V/illiamson  County, 
Illinois. 


Honorable  C.  E.  Wright,  Judge  Presiding. 
Scheineman,  J. 

Plaintiff  is  appealing  herein  from  the  trial  court's  action  in 
dismissing  Count  II  of  his  complaint  and  entering  judgment  for  the 
defendant,  General  Telephone  Company  of  Illinois,  with  a  finding  that 
there  was  no  just  reason  for  delaying  an  appeal.    The  suit  involved  a 
claim  for  damages  for  injuries  incurred  by  a  guest  when  the  car  in 
which  he  was  riding  struck  a  utility  pole  erected  and  maintained  by  the 
defendant  within  approximately  18  inches  of  the  edge  of  the  paved  portion 
of  the  street  on  the  west  side  thereon,  in  the  City  of  Centerville,  Illinois. 

The  pertinent  portions  of  Count  H  are:    that  plaintiff  was  riding 
as  a  guest  in  a  car  driven  by  David  Thompson  and  owned  by  the  latter 's 
father;  that  David  Thompson  was  driving  in  a  southerly  direction  along 
South  Division  Street;  that  "he  drove  the  southbound  automobile  off  the 
paved  portion  thereof  and  into  and  against  the  telephone  post  located  near 
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the  west  edge  of  the  paved  portion  of  that  street,  "  that  plaintiff  was 

thrown  and  injured. 

It  was  further  alleged  that  defendant  had  a  duty  to  exercise 

reasonable  care  to  construct,  maintain  and  locate  its  posts  "so  as  to 

not  injure  motorists  traveling  along  the  public  street,  including  the 
plaintiff.  "  It  then  alleged  that  plaintiff's  injuries  were  directly  and 
proximately  caused  by  negligent  acts  or  omissions  of  the  defendant 

stated  to  be: 

"(a)    Defendant  negligently  and  carelessly  constructed  its 
post  so  close  to  the  paved  portion  of  the  highway  when  it  knew,  or  by 
the  exercise  of  reasonable  care  should  have  known,  that  users  of  said 
highway  would  necessarily  strike  it  if  unintentionally  deviating  from  the 
highway. 

(b)  Defendant  negligently  and  carelessly  continued  to  maintain 
said  post  in  close  proximity  to  the  pavement  of  South  Division  Street  when 
it  knew  or  by  the  exercise  of  reasonable  care  should  have  known  that  said 
post  would  cause  motorists  to  be  injured. 

(c)  Defendant  negligently  and  carelessly  constructed  and  allowed 
said  post  to  remain  near  the  paved  portion  of  said  highway  thus  and  there- 
by creating  a  dangerous  hazard  to  motorists  lawfully  using  the  highway, 
including  the  plaintiff. 

(d)  Defendant  negligently  and  carelessly  failed  to  reflectorize  or 
illuminate  said  post  or  to  give  notice  of  its  existence  to  motorists  using 
said  highway. 

9.    At  all  times  herein  mentioned,  plaintiff  was  in  the  exercise 
of  due  care  and  caution  for  his  own  safety.  " 


2. 


Although  there  are  many  reported  cases  involving  vehicles 
that  collided  with  posts,  there  are  few  that  came  to  the  reviewing 
court  at  the  pleading  stage.    Plaintiff  cites  Kubala  v.  Dudlow,   17  111. 
App.  2d  453.    The  complaint  charged  that  the  defendant  maintained 
concrete  posts  abutting  the  highway,  that  they  were  a  nuisance  because 
they  were  located  on  a  sharp  turn  in  the  road,  that  there  were  no  mark- 
ings indicating  the  curve,  nor  warning  of  the  posts,  and  specifically 
that  defendant  had  actual  knowledge  of  the  risk  because  of  injuries  to 
other  travellers  on  many  occasions,  who  had  been  unable  to  traverse 
the  curve  and  who  had  deviated  unintentionally  from  the  highway  and 
struck  the  posts.    The  complaint  was  held  sufficient. 

Apparently  the  case  involved  a  rural  area  where  the  speed  of 
traffic  must  be  allowed  for.    The  alleged  facts  indicated  the  situation 
was  likely  to  be  dangerous  to  traffic,  and  also  there  was  set  up  a 
basis  to  say  that  the  defendant  was  reasonably  chargeable  with  knowledge 
of  that  danger.    There  is  a  conspicuous  lack  of  such  averments  in  the 
complaint  before  this  court. 

The  plaintiff  also  cites  a  general  rule  that,  where  poles  are 
placed  in  a  public  highway  or  so  close  to  the  traveled  way  as  to 
constitute  a  hazard  to  persons  lawfully  using  the  way,  the  utility 
company  is  liable  for  injuries  caused  by  a  collision  with  the  pole. 
This  principle  is  annotated  in  98  A.  L.R.  487  and  again  in  3  A.  L.  R. 
2d  8-78. 

The  notes  digest  a  large  number  of  cases  from  many  states, 
which  have  applied  the  rule,  at  least  in  rural  areas.    However,  the 
opinions  usually  state  facts  as  to  the  situation,  which  were  regarded 
as  sufficient  to  make  the  question  of  negligence  one  for  a  jury.    The 
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majority  of  the  cases  limit  the  rule  when  the  case  arose  in  a  munici- 
pality, especially  when  the  pole  was  off  the  paved  portion  of  the  street, 
e.  g. ,  in  a  parkway.     The  note  in  3  A.  L.  R.  2d,   supra,  contains  a 
summary  of  the  cases  where  the  pole  was  in  a  parkway  between  sidewalk 
and  gutter,  as  follows: 

"While  under  most  circumstances  it  would  seem  clear  that  the 
location  of  public  utility  poles  in  such  an  area  could  not  be  said  to 
constitute  negligence  on  the  part  of  the  owner  of  the  pole,  actionable 
negligence  has  been  claimed  to  have  existed  in  a  number  of  cases, 
where,  because  of  "bottlenecks,  "   "jogs,  "  curves  or  other  conditions —  ■ 
motorists  have  failed  to  follow  the  line  of  travel  as  outlined  by  the  space 
between  curbs,  and  have  driven  over  the  curb  onto  the  parkway  and  into 
a  public  utility  pole.  "    This  is  accompanied  with  digests  of  cases  where 
such  conditions  have  been  held  to  present  a  jury  question,  and  others 
which  hold  that  poles  placed  in  a  parkway  in  accordance  with  the 
municipal  arrangements,  cannot  create  liability. 

The  accompanying  reported  case  is  Wood  v.  Carolina  Tel.  & 
Tel.  228  N.  C.  605,  46  S.  E.  2d  717,   3  A.  L.  R.  2d  1.    A  flat  tire 
resulted  in  a  vehicle  hitting  a  pole  6  inches  behind  the  curb.    The  court 
said  "it  is  a  matter  of  common  knowledge  that  the  space  between  the 
sidewalk  and  street  is  used  for  the  location  of  telephone  poles,  traffic 
signs,  fire  hydrants,  "  etc. ,  and  that  "in  no  sense  do  such  structures 
constitute  a  hazard  to  or  in  any  wise  impede  the  free  use  of  the 
vehicular  lanes  of  traffic.  "   It  was  held  the  motorist  cannot  complain 
that  objects  in  the  grass  plot  between  the  sidewalk  and  the  street,   "or 
along  the  sidewalk"  obstruct  his  free  use  of  the  traffic  lane. 

Other  cases  cited  reach  a  similar  result.    In  Payse  v.  Kansas 
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Gas  &  E.,   138  Kan.  434,  26  P.  2d  255,  a  motorist  on  a  misty  night 
went  over  the  curb  and  struck  a  pole  16  inches  back  of  the  curb,  at  a 
curve.    It  was  held  a  demurrer  to  the  evidence  was  properly  sustained, 
the  court  saying  that  the  pole  was  presumably  so  placed  with  the 
permission  of  the  city  and  did  not  appear  to  be  a  departure  from  the 
approved  plan, 

Clickenbeard  v.  St.  Joseph,  321  Mo.  71,   10  S.  W.  2d  54, 
involved  a  collision  with  a  pole  one  foot  back  of  the  curb.    The  court 
observed  that  poles  are  so  placed  with  the  permission  and  acquiescence 
of  the  city  for  the  necessary  public  use  and  in  the  same  manner  and 
same  distance  from  the  curb  as  similar  poles  erected  and  maintained. 
along  other  streets.    It  was  held  the  position  of  the  pole  could  not  be  a 
basis  for  a  charge  of  negligence. 

Similar  results  appear  in:    Matucci  v.  Ohio  Edison  Co.  79 
OhioApp.  337,  73  N.  E.  2d  809;  Cramer  v.  Detroit  Edison  Co. ,  296 
Mich.  662,  296  N.  W.  831;  Greenland  v.  Bes  Moines,  206  la.   1298, 
221  N.  W.  953;  State  v.  Consumers  Power  Co. ,  119  Minn.  225, 
137  N.  W.   1104;  Southern  Bell  v.  Edwards,  253  Ky.  727,  70  S.  W.  2d  1; 
Vigeant  v.  Postal  Tel.  Cable  Co.,  260  Mass.  335;  Peninsular  Tel.  Co. 
v.  Marks,  144  Fla.  652,  198  So.   330. 

In  Illinois,  the  location  of  utility  poles  within  municipal  limits 
is  subject  to  regulations  by  the  civic  authorities.    111.  Rev.  St.  Ch.  134, 
Sec.  4.    It  is  the  prevalent  custom  to  locate  them  in  parkways  in 
residence  districts,  and  in  downtown  areas  they  are  usually  adjacent  to 
the  curb,  along  with  supports  for  the  street  lighting  system,  fire  plugs, 
mail  depositary  items,  parking  meters,  etc. 

The  complaint  here  does  not  charge  that  the  pole  was  not  placed 
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according  to  local  regulations,  nor  is  there  any  statement  of  facts 
to  indicate  that  it  differed  from  the  thousands  of  other  poles  in  cities 
where  it  would  often  be  impractical  to  provide  a  set-back  of  more 
than  18  inches.    The  mere  characterizations  of  acts  or  conduct, 
without  any  supporting  facts,  are  but  conclusions  of  the  pleader. 
30  ILP  Pleading,  Sec.  7. 

The  complaint  also  fails  to  state  any  facts  as  to  what  happened, 
or  why  the  car  left  the  pavement.    Plaintiff  contends  this  was  unnecessary, 
because  negligence  of  the  driver  cannot  be  imputed  to  the  guest.    This 
argument  misses  the  point.    It  is  not  a  question  of  contributory  negligence, 
but  whether  the  facts  would  support  the  charge  of  negligence  and  proximate 
cause.    The  facts  would  have  to  present  a  situation  where,  if  proved,  it 
could  reasonably  be  said  that  the  result  was  foreseeable.    Foreseeability 
is  the  very  basis  of  tort  liability.    Kuhn  v.  Goedde,  26  111.  App.  2d  123. 

After  verdict  courts  are  liberal  toward  the  sufficiency  of  a 
pleading,  but  when  attacked  by  direct  motion  before  trial,  conclusions 
of  the  pleader  are  no  substitute  for  statements  of  ultimate  facts. 
Stedman  v.  Spiros,  23  111.  App.  2d  69,   81.    The  plaintiff  has  the  burden 
of  both  pleading  and  proving  facts  which  will  make  a  case  submis sable  to 
a  jury.    We  cannot  hold  that  the  mere  fact  of  a  pole  being  within  18  inches 
of  the  edge  of  the  pavement,  but  outside  of  the  traveled  way,  creates  an 
automatic  liability.    It  is  our  conclusion  that  the  complaint  failed  to  state 
a  cause  of  action  and  the  court  properly  dismissed  it.    The  judgment  is 
affirmed. 

Judgment  Affirmed. 
Hoffman,  F.J. ,  and  Culbertson,  J.,  concur. 


Publish  Abstract  Cnly. 
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THE  PEOPLE  OF  THE  STATE  OF 
ILLINOIS, 

Defendant  in  Error, 

CHARLES  E,  BARWI    I. 

•'  Plaintiff  in  Error. 


Error  t 

irt  cf  WJ 
County. 


SMITH,  J. 


A  jury  found  the  d  t  guilty  of  driving  a  motor  vehi : 

* 

under" the  influence  of  intoxicating  liquor  in  vie  1  ition  of  the  provision 
Rev.  .Stat.,   1957,  Chapt.  95  1/2,  Par.   144.    Defendant's  moUcn  for 
was  denied,  Judgment  was  entered  on  the  verdict  and  a  fine 
imposed.    Jn  seeking  a  reversal  in  this/Court  the  defendant  cc ... 
evidence  d  :  es  net  establish  his  guilt  beyond  a  reasonable  doubt,  and  (b) 
was  impr  /  instructed. 

'Count  I  of  the  information,  charging  the  defendant  r 
violation  of  restrictions  on  h  itor»s  lie  .    .shed  b; 

On  Count  3,  charging  thee.  with  driving  after  revocation  ol 


■Court  dir«  r  me  ^ 

t  2,  the  jury  was  u 
„  the  se  .  >ud  trial*  returned  a  guilty  V€  Writ  of  Error 

i  due  course. 

This  case  is  posited  in  the  following  i 
mdant  Barnes,  a  :  :ate  broker,  had  nv  id  a  contr 

ace  of  a  carnival  or  circus  at  the  North  Towns  In  ;,  C-       r  in  1 

iter  the  cira      :         J  shop  for  the  evening  the  defendant  Barnes, 
Lan.  hiaa  ller, on  .a  circus,  and  hi 

ublicity  man,    :  .  cy,  gathered  about  12:30  A.  M.  at  the  Bax 

ie  shopping  c     i     r  for  the  p     .  -    *  of  discussing  a  ract  for  the  fc  U 

Ler  broug  it    rith  bim  a  bottle  of  81  <     *  the  men  L: 

,jorie  H .  - b.    The  testimony  as  to  the  amount  consumed  by' th 

es  the  usual  laik  of  precision  and  varies  fc  Jm  half  the  bottle  to  t^ro 
j  per  person.-    It.  was  apparently  rain*  |      *avily  during  the  early  morr_     ; 
louts  and  the  meeting  did  net  break  up  until  about  <L:30  A,  M.     The  circus  m  a 
It  on  foot  for  their  trailer  on  the  shopping  -    iter  parking  let.    Mrs.  H 
L  defend  ant     >t       -  ^rs.  Hor  '         -  ar  and  hr  sc  uth  on  North  Main 

,-eeachr    Sid   -oa£^   i        t     Mrs.    Mrs.  Hogan  t 
bx    los,  her  car  ■!  I  into  a  telephone  pole  near  the  e 

J  .  0f  Jn  Street,  (the  backed  away,  the  car  pulled  to  the  1 

:      sixty  feet  south  of  tl         -  ,   .    ning  to  rest  near  a  tx 

■A  in  the  street.    Tr 
sia  arrived  in  a  .         r.  of  minutes.  '  The  4 
.A  the  wheol.    Marjori  a  was  then  out  of  the  c 


r 
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L  wt  of  the  car.   .She  and  Eame.  both  «..tifl«.  that  .he  was  driving  »d, 
Lar  came  to  a  re.t.  .he  got  out  and  Barnes  mov.d  over  to  th.  drlv.r'. 

L  if  he  could  straighten  up  the  wheeL    The, .  fact,  are  ba.ic^ly 

„cept  a.  to  th.  Identity  of  the  driver  of  the  car  ^  a.  will  be  noted  In  a 
lion  of  the  Issues.      . 

'  The  issue*  in  a  criminal  ease  of  this  natur.  are  relatively  simple. 
La  i>  on  the  People  to  prove  the  oorpu.  delicti  and  th.  guilt  of  the  de- 
I      ;oad  a  reasonable  doubt.    The  earns  evidence  may  establish  that  the 
L.  committed  and  that  the  defendant  commit  it.    Peonlej^CHH^ 
L  X90.   117  N.E.   2d  762;  I  jr.  Brow,,   378  BL   262,  40H.E.   2d  66. 

[^delicti  lath,  case  at  bar  OOtfUt.  .«*  two  es.«tial  element..    One  l» 
L  defends  w a,  driving  the  motor  vehicle  at  the  time  end  place  in  , 

.  is  that  tarms  then  under  the  influence  of  indicating  lUpor. 
I    23  tU.  App.  2d  352,  163  K.  SL  2d  208.    Th.  OrM  alignment  of  error  1. 
to  the  corpus  deUcti  and  require,  a  further  oon.ld.r*io»  of  the  evlder.  :.. 

On  the  i«ue  of  indication  the  evidence  wa*  conflicting.    Office. 
ge  and  Kicosia  testified  th»*  ho  was.    The  defendant  end  Miller  testified  that 

Li  ?"«*  *"n't  ""«*•  ^i0Tie  Ho£an  w" ecrdvocal  "d  evMlv'  ""* 

>.  b„  v     ,  of  that".    Her  testimony,  exudes  the  thought  that,  if  he  wun't 
.ted,  sh  ,       old  readily  have  so  stated.    D  J*,  conduct  at  the  scene 

.         .tfcnony  of  the  officers.    When  Officer  Eodge  asked  h^ 
:f  the  c,r  "he  didn't  say  'anything  for  a  ^hide-five  minn.es  or  . 

mtott  «™  and  then  returned  and  asked  the 

,     .-■*  license.    Mil  no  answer.    After  a  while  the  defendant 
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got  out  of  the  car  and  caanc  over  to  Lira,  Hogan.  He  wasted  to  p,o  tc  :.  ;  .i:  .1 
with  her.  ."Her  injuriea  Were  superficial  and,  when  permission  • .  .  b  n  fused,  the 
defendant  became: belligerent,',  was  handcuffed,  and  forcibly  placed  lathe 

*  •  •  • 

ccr.'  The  eatplanatioq  for  hig  presenca  behind  the  wheel  now  given  wac  net  men- 
'ticned  at  the  Bcoafi--a  circumstance  wholly  inconsistent  with  the  normal  conduct 
of  a  gibber  motorist.    Thi/j  circumstance  is  pregnant  with  the  thought  that  the  de- 
fendant 'Eras  eithor  under  the  influence  of  intoxicating  liquor  cr  that  the  explanation 
new  given  in  a  patent  afterthought,    Mrs.  Eogan'n  condition  adequately  explains 
why  she  waa  never  apparently  asked  about  it  at  the  scene,  r.cr  did  tiV.s  volunteer 
any  comment.    In  this  state  cf  the  record  we  cannot  and  v.iii  n:>t  substitute  ^;±r 
judgment' for  that  of  the  jury.' "  The-  credibility  of  the  witnesses  and  the  weight  to 
be  given  their  testimony,  conflicting  as  it  1'3,  is  for 'the.  jury.    People  v.  CxJson, 
13  I1L-  2d  215,  149  N.E.   2d  gS^PrS^v,   gcrffley,  3  ILL   2d  215;  122  N.E.   2d  155. 
"A  conflict  in  the  evidence- does  net  itself  establish  a  reasonable  doubt,  and  a 
jury  verdict  based  on.  credible  and  substantial  evidence  in  not  rendered  reversible 
by  the  fact  that  there  waif. other  evidence  in  the  cazs  T?hlch  might,  if  believed, 
have  resulted  in  a  different  verdict.    F^o-1^  v.  Jtz:1-^,  .IS  HI.   2d  340;  153  N.  E. 
2d  53;  people  v.  Kelly,  8  111.  2d  C0\  136 .K.  E.   2d  785.  "     Ylo.  cannot  Bay  that  the 
verdict  of  the  j^ry  ig!  oareausasattlej  improbable  cr  una ails 2;.ciory  or  tUst  it  raises 
.  any  reasonable  doubt  cf  the;  bitadcs&os  of  the  defendant.  tri'hia  the  meaning  of  the 
statuta  here  involved. 

Tfcs  second  essential  element  of  the  corrrua  delicti  le  thai  the  de- 
fendaat  waa  driving,    Qhsaerv&tioa  of  the  defendant  in  the  act  of  driving  is  cot  an 
indispensable  prerequisite,  for  conviction,  provided  that  ths  act  of  driving  while  ' 
:  under  the  influence  erf  intoxicating  liquor  is  established  by  ether  credible  and 
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j-ibPtantiol  evidence  either  direct  or  circumstantial.    People  v.  Garnier,   20 
I1L  App,  2d  492,  ,156  N.  E.   2d  B13,    Proof  of  the  deffnd&nt's  driving  must  rent 
ca  the  testimony  of  Officer  Pearca  that  he  saw  the  defendant  get  In  on  the  driver1* 
gide  and  drive  away,  &nd  on  the  clr.cuxdfltance  that  the  defendant  was  behind  the 
wheel  when  Hodge  and*  Nicosia  drove  up.    Actual  driving  rests  on  the  testimony 
of  Pearco  and  it  is  suspacU    On  the  first  trial  he  testified  that  the  weather  waa 
"warm  and  clear"  and  that  it  /'hadn't  rained  all  night".    The  testimony  of  ail 
witnesses  on  both  sides  was  that.it  had  rained  hard  that  night  and  early  morning 
and  that  it'  was  driszling?at  the  time  of  the  accident.    He  drove  through  the  shopping 
canter  and' didn't  see  .the  circus  set  up" and  battened  down.    Ail  other  witnesses 


bo  testified,  including  his  follow  officer.    He  testified  that  Barnes  came  sat  the 
north  door  of  the  office.    All  others, te&tified  that  they  came  out  the  back  door.    He 


haver  mentioned  Miller  or  Tracy.    Pcarce  and  his  fellow  officer,  Coricssi,  varied 


Wi 


greatly  as  to  where  their  car  was  parked  at  the  shopping  center.    Barnes,  Mrs. 
Hogan,  Killer  and  Tracy  all  testified  that  Krs.  Hogan  drove  the  car  aiyay  frcm 
the  office  on  the  evening  in  question."   The'word  picture  painted  by  Pearce  doe* 
fact  consist  of  slight  iaconsiatenclgs'  and  variations  common  to  evaxy  jury  trial 
Pearce  Eaw  nothing  that  everyone  else  saw/  and  ho  saw  the  one  thing  that  nobody 
else  caw.    KlS' testimony  may  be  said"  to  fill  ft  void  in  the  Pecple's  case  but,  like 
ckixn  milk,  it  is  filling  but  not  v<sry  satisfying.    A-oareful  consideration  of  hia 
ter'dmohy  compels  the  conclusion  that  it  is  neilher  credible,,  reasonable,  probable  ^ 

or  satisfactory. 


aJefendani'o.  driving  mutt  then  be  grounded  on  the  circumstance 


that  he  wag  behind  tho  wheel  when  Officers  He  ige  ar:d  Stasia  arrived.    P*ay  Tuni- 
sen,  who  resided  si. the  second-house  down  on  an  jnterfiectiDg  esreet  was  loading 
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nia-car  with  fin  hi  ng  equipment.     He  went  down  to  th<;  corner,    saw  the  car  back- 
ing away  from  the  telephone  pole,  reined  to  hla  hou>e  and  then  heard  a  t-'eror.d 
"scraping"  noise.     Ho  debated  about  calling  the  police,   and  about  then  the  police 
car  drove  up.     One  to  three  minutea  elapsed  from  the  time  Turdscn  h*ard  the 
second  noise  to  the  arrival  ox  the  police  car.     On  the  first  trial  Officer  Hodge 
testified  that  Mrs..  Hogan  was  out  of  the  car  when  they  arrived.     On  this  trial 
he  testified  that  he  £av/  her  getting,  out.    He  further  testified  that  "the  door  was 
open  and  she  was  a  few  feet  outside  the  door".     The  record  is  wholly  silent  aa  to 

« 

which  door  he  made  reference.    Hir^  partner  Nicosia  &tated  "don't  r&mernber-- 

she  was  oat  of  the  car".    A  nurse  riding  in  the  .car  of  the  officers  wag  not  called 

as  a  witness  by  either  side.     Mrs.  Kfogan  testified  that  her  knee  injury  resulted 

from  striking  the  ignition!  key  and  her  head  injury  wag  caused  by  striking  a 

Kleonex  box  on  the  sun  visor.    Both  the  Kleenex  box  and  the  ignition  key  were 

on  the'  driver's  side  and  the  ignition  key  was  bent.     The  car,  as  we  have  said,  — 

selonged  to  Mrs.  Hogan.     Both  Barnes  and  Mr*.  Hogan  testified  that  she  was  the 

driver.    If  he  was  as  intoxicated  aa  this  record  .suggests  it  is  possible  but  soaie- 
'• 

srhat  improbable  that  she  would  let  him  drive.    Beth  explain  hia  presence  under 
he  wheel  when  the  officers  arrive.    .Circumstantial  evidence  is  legal  evidence, 
'yet  to  warrant  a  conviction  on  such  evidence  the  facts  proved  rauct  £?  thoroughly 
Mtabliflh  the  guilt  of  the  person  accused  aa  to  exclude  every  reasonable  hypothesis 
|hii  lnnocense".    Pgonle  v.  Rlchsrdjon,   21  ILL   2d  4o5  ct  438,   158  X.  S.    2d  801 
t  802.    We  observe  in  passing  that  this  rule  was  not  inc-  idea  in  the  People's 
istniction  on  circumstantial  evidence  .although  it  was  probably  adequately  covered 
i  defendant's  No.   7  in  an  unrelated  rasjaner.    .  •  " 

.    .  .    ...  .  ; 

In  this  state  of  the  record,  $:it  is  the  duty  cf  this  court  to  resolve 

* 

i 
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oil    ftfcte-.and   cilron'Stance*    .'  n   -,>/-.'•.-..-    .re:       t!,c-cr.    of 
Innoeense    rather    t'<?n   guilt    J  JZ   t':.:f:    r  ••• .  -    -'.  1y   -   . ,    bs     !c 
and  vb-are   the    isitlra   record'  le-svsi     -  ■- ,    •       this    •'     ■    Joe 
'Vwith   grave   o'nd    substantial  '.doubt   of' the  guilt    -.  f    the 
defendant, va   vill'nct    hesi;     Ls    to    revere*    the   judgri    nt." 

•»'  at   59C.    Perceiving   no   u*d\:l   purpose   tn  reminding    this 
."case    Tor   &  •  third- .trial ,    it    should   b^:  and    it    i-,    hereby 
reversed.  '  ,  '  • :      • 

,        RjS;v  (urged.'  ,  ' 

S~ve,  '?.  J.,  ■  cJis-6  -^- ■;;;'.  ' 
.    •-  l£    the   daf  encSavit,  i   >.s'' intoxicated    to    the    extont 

indicated  , by"; the   opinion   X  ":  .  unable   to   understand   hov  he  was 

•  able  >o   g«t   b'e'Kipd   the.   cfriv  :Lr'tf;'s*heel 'after    the    ciir  caree 

.  • '   •  .    .  .  •  .■  .  ■    »_ 

.•:  to  a'-r'/st&nJ  the  few  minute?  that  ela'os.e'd  before  officers 

Hodg©  end  Nicosia  arrived.  If 'the  defendant  vas  a  drUnk  33. 
•  •  ■  .   •***..■•    •  .  '*""'  '.•■■'. 
t, the  record  indicates 'vhy  .K>f)  Rossn  psrwitte'd  hisi  to  change 

seats' vith  l;ur  a c''-;hy.  ehe"  thought  ho  could  be  of  any 

•■  \  assi3t^nce.-i3.  iui.;pllc;:bl',...-  C-^fic-r  ;  Hod^e  and  Nicosia 

.  tssti'fied'.he.,W3.3  >?riirjc.<  •:';■;  defendant .  testified  he  was  net, 

_  but'  his  conduct>if«t*Xca'to-?  i  ihcvvi  ■.  ;-rh*-n  Officer  :lc?z'1 
.  aaked  hia  to;' get  out  oi    \-y:\?^   he ''said  nothing  or  did 

nothing- for  -'five  aiinu.teaj  or  '  ■■.•2  atv: .••.,:.:;■:•,  asked  for' his 
..driver.';-  Ilcr-c":  ■■".:.-  ■-■,.  .•.:....  As  ;ec,c  ic  the  opinion 

.thWo  wo*  iio  ..••-':■:,.'::•;  ition  i .    by;  hi i   •  Mrs.  £&£an,  at  the 
1  ,'tiwo  cj  has  sr  *£&'£;  S:or  I  .■.  ..-._.  :  behin-3  the'driverfs 

Wheal.  Tho  jury  heard  thc.'tes^iaor.y  and'vfere  justified  in  . 


/  .. 


.. 


concluding    tha't'-the   explanation  r     tie  .ac  the   trial    ■■--.. 

an.  afterthought;.  .'I'1  ■: '  j  u'r y   heard   the    tc»«ti,i      _-   or  Officer     " 
.  T  '     '        ' -■*.. tlia  effect   d'tat  he    &li3    rr/Gd'tho  defandsat'.sat   in 

the  car'  and   drive   aw&y.    XI      •crisdi'i       ,..  :.y   of   his    testimony' 
.'and.  that  of  all :  the,  othfcr,  witnesses  was'  c.  question   for 

ihV'jury  to:.'detet«alrie.',,?a  .'  ;   PsiTjiasirthe  judgment   should. 
'•''■■  •  *  . 

Neither  be.:,  affirmed  or,  -if  ..'reverend,    the  cause. should  be 

[■^.easanded   for  a  ne;.»?.  trial.  '   . 


-  L&<>v«.»^,  I'.vT.  //H  *vSnt& 


-.  •  v- 


a  i>*ri«.m# 
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abstract 


General  No.  11585 


Agenda  No. 


IN  THE 
APPELLATE  GOURT  OF  ILLINOIS" 
SEGOND  DISTRICT  -  FIRST  DIVISION 

February  Term,  1962  


RAYMOND  ANDERSON, 

Plaintiff -Appellee , 


vs. 


HEBRON  PACKING  COMPANY,  a 
Corporation, 

Defendant-Appellant. 


Appeal  from  the 
Circuit  Court  of 
McHenry  County. 


DOVE,  P.J. 

This  is  an  action  brought  by  Raymond  Anderson  to  recover 
damages  for  injuries  he  received  when  he  jumped  from  the  rear  of  a 
trailer  truck  which  he  was  unloading  on  the  premises  of  the  defendant, 
Hebron  Packing  Company.   The  issues  made  by  the  pleadings  were  submitted 
to  a  jury  resulting  in  a  verdict  and  judgment  for  the  plaintiff  for 
$4,000.00.  To  reverse  this  judgment  defendant  appeals. 

The  evidence  discloses  that  the  defendant  operates  a  neat 
packing  plant  east  of  Hebron,  Illinois,  near  Route  173.  The  building  in 
which  it  operated  was  a  one-story  cement  block  building  with  a  basement. 
On  the  east  side  of  the  building  was  a  ramp  53  feet  in  length  leading 
from  the  basement  floor  to  the  ground  level.  The  distance  from  the 
basement  floor  to  the  ground  level  was  9j  feet  and  the  ramp  rose  at  an 
angle  of  45  degrees  and  was  12  feet  wide,  according  to  the  testimony  of 
the  plaintiff. 


Plaintiff  was  an  employee  of  Steffke  Freight  Lines  and  delivered 
freight  for  that  company.  On  the  morning,  of  March  28,  1958  he  left  the 
Steffke  Freight  Terminal  at  Woodstock  with  a  tractor-trailer  which  belonged 
to  his  employer.  He  testified  that  he  did  not  know  who  had  loaded  the 
truck  but  before  leaving  the  terminal  he  inspected  it  and  found  it  was 
loaded  with  cardboard  cartons,  processed  with  water-proofing  material  or 
waxed  on  one  side  and  tied  in  bundles,  each  bundle  weighing  between  50 
and  60  pounds.  These  bundles  were  stacked  on  top  of  each  other  in  the 
trailer  and  at  the  rear  end  of  the  trailer  the  stack  was  approximately  five 
feet  high  and  sloped  downward  toward  the  front  of  the  trailer. 

Upon  plaintiff's  arrival  at  defendant's  plant  he  gave  the 
superintendent  the  bill  of  lading.  The  superintendent  told  him,  in  response 
to  his  inquiry,  to  unload  the  cartons  in  the  basement.  Plaintiff  had 
previously  delivered  to  defendant  the  same  type  of  cartons  ten  or  twelve 
times  and  other  merchandise  on  an  average  of  3  or  4  times  a  month,  on  these 
occasions,  however,  he  used  a  dock  about  5  or  10  feet  from  the  ramp. 
After  the  superintendent  told  him  where  to  unload,  Mr.  Anderson  proceeded 
to  back  the  tractor-trailer  down  the  ramp.  When  he  got  the  trailer  in  the 
desired  position  the  front  wheels  were  on  ground  level  and  the  rear 
wheels  of  the  tractor  were  on  the  ramp.   The  plaintiff  then  set  the  air 
brakes  and  got  out  of  the  tractor,  blocked  the  wheels  of  the  unit  and 
went  to  the  rear  of  the  trailer.  Plaintiff  testified  that  it  was  part 
of  his  job  to  unload  the  cartons  and  that  upon  this  occasion  he  unloaded 
them  for  his  employer,  Steffke  Freight  .Company. 

Upon  arriving  at  the  rear  of  the  trailer,'  plaintiff  found  three 
men  there,  employees  of  defendant.  These  men  were  waiting  there  in  order 
to  help  plaintiff  unload.  Plaintiff  testified  that  he  said  to  these  three 
men  to  stand  back  because  when  he  opened  the  doors  of  the  trailer  he  didn't 
know  what  was  going  to  happen.  As  abstracted  plaintiff  then  testified: 
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"I  opened  the  doors  alone  and  an  soon  as  I  opened  the  door  part  of  the 
load  shifted  to  the  back  end  of  the  trailer  out  onto  the  ground.  Probably 
20  or  30  bundles  fell  on  the  ground.  They  shifted  right  out.  The  three 
men  and  myself  picked  up  the  boxes  and  whatever  we  could  reach  from 
standing  on  the  ground, we  took  off  the  back  of  the  trailer.  The  back  of 
the  trailer  was  about  kj   to  5  feet  from  the  ground.  I  could  reach  about 
k   to  LV^   feet  into  the  trailer  from  the  ground.  The  load  was  unloaded 
by  hand,  which  is  the  usual  and  customary  way.  After  k   or  5  feet  had  been 
clearsd  from  the  rear  of  the  trailer  the  rest  of  the  load  was  probably 
k   feet  higher.  When  I  climbed  into  the  trailer  there  was  nothing  unusual 
about  the  appearance  of  the  rest  of  the  load.  It  appeared  as  it  had 
when  I  inspected  it  when  I  left  Woodstock.  I  got  up  into  the  trailer. 
None  of  the  other  3  wen  got  up  there  with  me.  I  started  to  carry  the 
bundles  of  cartons  to  the  back  or  rear  of  the  trailer.  I  lifted  them  up 
by  hand  and  carried  them  down  to  the  end  of  the  trailer  and  the  three 
men  picked  them  up  and  stored  them  inside.  I  carried  approximately  8 
or  9  bundles  before  something  happened.  As  I  bent  over  to  pick  up  a  bundle 
approximately  3  feet  off  the  floor,  I  noticed  that  the  rest  of  the  load 
started  to  shift,  so  I  dropped  the  bundle  and  started,  was  starting  to 
get  away  from  the  load,  went  out  the  back  of  the  trailer,  fell  to  the 
ground  and  part  of  the  load  come  out  on  top  of  me.  As  I  picked  up  this 
bundle  just  before  I  jumped  off  the  truck  I  saw  the  cartons  were  coming 
back  toward  the  end  of  the  trailer.   They  started  to  shift  back  to  the  end 
of  the  trailer.  The  cartons  were  coming  off  the  stack.  They  were  stacked 
approximately  k   feet  high  and  they  would  slide  on  top  of  one  another  and 
toward  the  back  of  the  trailer.  They  came  fast.  Approximately  3  r°ws 
started  to  slide  back.  As  soon  as  I  saw  the  bundles  start  to  shift,  I 
dropped  the  bundle  I  originally  started  to  pick  up  and  went  out  the  back 
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of  the  trailer.  I  hurried.  I  went  off  the  rear  of  the  truck  and  the 
cardboards  on  top.  The  cardboards  were  right  behind  me.  Most  of  them 
struck  from  the  waist  on  down.  I  grabbed  my  leg  and  the  3  fellows 
helped  remove  some  of  the  cardboards  on  top  of  me  -and  one  fellow  ran  to 
the  office  and  the  plant  superintendent  came.  I  would  say  approximately 
20  to  25,  possibly  30  bundles  fell  on  me.  They  weigh  50  to  60  pounds 
apiece". 

On  cross  examination  plaintiff  testified  that  he  possibly 
thought  some  of  the  cartons  might  fall  out  of  the  door  when  he  opened 
it  and  that  is  why  he  told  the  three  men,  who  were  there  to  assist  him 
in  unloading,  to  stand  back.  He  said  that  when  he  was  unloading  the 
cartons  he  did  not  slide  any  of  them  out  of  the  trailer  but  he  carried 
them  to  the  back  of  the  trailer  and  handed  the  cartons  to  the  men  who 
were  assisting  him;  that  when  he  saw  the  bundles  start  to  slide  he  ran 
toward  the  back  of  the  trailer  and  in  doing  so  may  have  slipped  but  when 
he  arrived  at  the  back  of  the  trailer  he  "anticipated  that  the  load 
might  slide  out„  It  was  in  my  mind  that  it  could  happen.-  I  was  going 
to  get  away  from  it  if  it  did.  I  was  not  going  to  take  a  chance.  I 
knew  the  condition  of  the  ramp.  I  could  see  it.  I  knew  my  trailer 
was  at  an  angles  Not  all  the  bundles  fell  out  of  the  trailer.  It  was 
my  opinion  that  the  bundles  fell  due  to  the  steep  ramp".   This 
witness  then  testified  that  the  cartons  were  loaded  in  the  usual  manner; 
that  the  cartons  were  purposely  stacked  the  way  they  were  in  order  to 
put  the  greater  weight  on  the  rear  end  of  the  trailer;  that  when  he 
lifted  the  bundle  just  before  the  accident,  that  bundle  was  not  noticeably 
bracing  the  pile  in  any  way;  that  at  that  time  he  did  not. notice 
anything  unusual  in  the  appearance  of  the  load  and  ckdn't  actually 
suspect  that  it  might  shift  as  suddenly  as  it  did". 
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Counsel  for  appellant  contend  that  the  uncontradicted  evidence 
discloses  that  plaintiff  voluntarily  exposed  himself  to  danger;  that  he 
chose  to  unload  his  trailer  in  the  place  and  in  the  manner  he  did; 
that  in  doing  so  he  recognized  a  hazard  which  he  assumed  and  in  so 
doing  he  was  contributorily  negligent  as  a  matter  of  law.   It  is 
also  insisted  that  there  is  no  evidence  in  the  record  of  any  negligence 
on  the  part  of  the  defendant. 

Counsel  for  appellee  insist  that  the  evidence  discloses  that 
plaintiff  did  not  expose  himself  to  any  open  and  visible  danger  and  that 
the.  evidence  of  negligence  on  the  part  of  the  defendant  and  due  care 
on  the  part  of  the  plaintiff  was  sufficient  to  require  these  issues 
to  be  submitted  to  the  jury.  '•"It  is  fundamental",  insists  counsel, 
"that  reasonable  men  will  sometimes  differ  as  to  what  can  reasonably 
be  deduced  from  the  same  evidence.  That  is  why  it  is  so  important 
that  questions  of  fact  should  be  passed  on  by  a  jury  and  why,  under  our 
system  of  justice,  this  unique  function  of  the  jury  is  so  jealously 
protected  by  our  courts,  both  at  the  trial  level  and 'upon  review". 

This  record  discloses  that  plaintiff  is  an  experienced  truck  driver 
and  inspected  the  load  he  was  transporting  before  he  left  Woodstock  on  the 
morning  of  March  28,  1958.  He  knew  what  the  load  consisted  of  and  was  familiar 
with  the  cartons,  their  size  and  weights,  how  they  were  bundled  and  how  they 
were  loaded  in  the  trailer.  He  had  hauled  similar  loads  on  prior  occasions.  He 
was  familiar  with  defendants'  premises  and  its  loading  and  unloading  facilities, 
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its  dock  and  its  ramp.  Upon  a  previous  occasion  he  had  backed  a  tractor 
into  this  ramp  and  hooked  a  trailer  on  to  it  and  pulled  the  trailer  up 
the  ramp.  Upon  ariving  at  defendant's  plant  he  inquired  where  he  should 
unload  his  cargo  and  was  told  to  "put  it  in  the  hole  ".  Plaintiff 
testified  he  knew  what  this  expression  meant  and  he  proceeded  to  put  his 
trailer  in  the  position  he,  the  plaintiff,  desired  it  to  be.  He  set  the 
air  brakes,  got  out  of  the  tractor  cab  and  blocked  the  wheels.  He  testified 
that  he  knew  that  the  trailer  was  then  positioned  at  a  h'f   angle.  He 
testified  that  in  this  position  he  knew  that  the  cartons  were  likely 
to  shift  and  therefore  he  directed  those  men  who  were  waiting  to  assist 
him  to  stand  back  before  he  opened  the  rear  doors  to  the  trailer.  When 
he  opened  the  doors  he  observed  that  the  load  had  shifted  and  20  or  30 
bundles  fell  to  the  ground.  After  those  had  been  picked  up  he  got  into 
the  trailer.  He  testified  that  he  anticipated  that  the  load  might  shift 
and  slide  out  but  didn't  "suspect  that  it  might  shift  as  suddenly  as 
it  did".  When  the  anticipated  shift  came  and  the  movement  of  the  cartons 
occurred  he  attempted  to  get  to  a  place  of  safety  and  in  order  to  do  so 
jumped  out  of  the  rear  of  the  trailer  and  was  injured. 

The  complaint  charges  that  defendant  erected  and  maintained 
the  ramp  in  question  at  an  angle  that  was  dangerous  and  unsafe  for  the 
unloading  of  plaintiff's  trailer  and  that  defendant  directed  plaintiff 
to  park  his  trailer  for  the  purpose  of  unloading  in  a  position  that  was 
dangerous  and  unsafe. 
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There  is  no  evidence  in  this  record  that  defendant  directed 
plaintiff  to  back  his  trailer  down  the  ramp  for  the  purpose  of  unloading 
it.  By  telling  plaintiff  that  the  cartons,  were .to  be  "put  in  the  hole" 
defendant's  superintendent  did  not  indicate  to  plaintiff  where  the  trail 
should  be  placed  or  how  he  should  proceed  to  unload  his  trailer. 
Plaintiff  was  an  employee  of  Steffke  Freight  Lines.  As  such  employee  he 
testified  that',  it  was  his  duty  to  remove  the  cartons  from  the  trailer 
and  unload  them.  Plaintiff  could  have  unloaded  them  in  any  manner  he  chose. 
He  was  not  under  the  direction  of  defendant.  He  took  charge  of  the  unloading 
process.  He  placed  his  trailer  in  the  very  position  he  desired  it  to  be. 
He  s.aid  it  was  on  a  45°  ramp.  He  anticipated,  when  the  trailer  was  so 
positioned,  that  some  of  the  cartons  might  shift  and  be  held  in  the  trailer 
by  the  doors  and  that  when  the  doors  were  opened  those  cartons  would 
slide  out  of  the  trailer.  Just  what  he  anticipated  might  happen  did 
happen  and  20  or  30  cartons  fell  out.  Knowing  that  these  20  or  30 
cartons  had  fallen  out  due  to  the  position  of  the  trailer,  plaintiff 
thereafter  entered  the  trailer  and  lifted  a  carton  which  he  did  not  think 
was  bracing  the  other  cartons.  When  he  did  so  the  pile  shifted  quicker 
or  more  suddenly  than  he  anticipated  and,  recognizing  the  danger,  he 
hurriedly  ran  to  the  rear  of  the  trailer,  jumped  and  was  injured. 

Defendant  did  not  direct  plaintiff  to  back  his  trailer  down  the 
ramp.  The  contents  of  the  trailer  could  have  been  unloaded  at  the  top 
of  the  ramp  with  the  trailer  in  a  level  position.  Plaintiff  was  free  to 
use  any  method  he  desired.  Defendant  never  directed  plaintiff  to  enter 
the  trailer  after  he  had  placed  it  at  a  an  angle,  or  &8£  at  any  other 
time.  Defendant  had  nothing  to  do  with  the  loading  of  the  trailer  and 
did  not  know  in  what  manner  it  was  loaded.  Plaintiff  did  know  and  he  had 
sole  charge  of  unloading  it. 


-  7  - 


Appellee  insists  that  the  character  and  condition  of  the  ramp 
and  whether  it  could  safely  be  used  for  the  delivery  of  theoe  cartons  was 
uniquely  within  the  special  knowledge  of  the  defendant;  that  defendant's 
superintendent  could  have  had  plaintiff  deliver  the  carton:;  to  the  dock 
adjoining  the  ramp;  that  the  grade  of  the  ramp  was  too  steep  for  this 
type  of  a  load  and  it  was  clearly  the  duty  of  defendant's  superintendent 
to  warn  plaintiff  of  the  hazard  involved.  In  support  of  this  contention 
counsel  cite  Calvert  vs.  The  Springfield  Light  and  Power  Co.,  231  111.  290. 

The  Calvert  case  was  an  action  to  recover  for  the  alleged 

wrongful  death  of  Cecil  Calvert.  It  appeared  that  defendant  was  the  owner 

of  a  building  in  the  City  of  Springfield  upon  which  was  located  several 

metal  smoke  stacks.  Tae   roof  was  a  flat  surface  covered  with  inch  boards 

which  were  covered  with  tar  paper.  Plaintiff's  intestate  was  an  employee 

of  Wm.  Drake,  a  contractor,  who  had  a  contract  with  defendant  to  remove 

these  stacks.  Some  weeks  before  the  workmen  of  Drake  commenced  to  remove 

stacks 
the  stacks,  one  of  the./  had  fallen  and  broken  an  irregular  hole  through 

the  boards  and  tar  paper  on  the  surface  of  the  roof.  This  hole  was  visable 

to  the  workmen  but  the  evidence  tended  to  show  that  immediately  adjoining 

the  hole,  while  the  tar  paper  remained  intact,  the  boards  underneath  were 

splintered  and  broken.  This  condition  was  visible  to  persons  in  the 

building  but  not  to  persons  on  the  roof.   The  deceased,  while  engaged 

in  removing  one  of  the  stacks,  stepped  upon  the  roof  near  the  hole,  broke 

through  the  tar  paper  and  fell,  receiving  injuries  from  which  he  died. 

In  affirming  the  judgment  of  the  appellate  court  which  affirmed  the 

judgment  of  the  circuit  court  in  favor  of  the  plaintiff  and  in  holding  tha^  deceased 

was  not  guilty  of  contributory  negligence  and  had  not  assumed  the  risk  of  being 

injured,  the  Supreme  Court,  omitting  citations  said:  (pp.  293-^)  1,The  law  is  well 
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settled  that  an  owner  or  occupant  of  land  who,  by  invitation,  express  or 
implied,  induces  or  leads  others  to  go  upon  premises  for  any  lawful  purpose 
is  liable  for  injuries  occasioned  by  the  unsafe  condition  of  the  land  or  its 
approaches,  if  such  condition  was  known  to  him  and  not  to  them,  and  was 
negligently  suffered  to  exist  without  timely  notice  to  the  public  or 
those  who  are  likely  to  act  upon  such  invitation,  and  if  there  are  hidden 
dangers  upon  the  premises  he  must  use  ordinary  care  to  give  persons 
rightfully  upon  the  premises  warning  thereof,  and  that  the  owner  owes  such 
duty  to  an  independent  contractor  or  his  servants  while  working  upon  h^ 
premises.  "When,  therefore,  the  appellant  contracted  with  William  Drake 
to  remove  said  metal  stacks  there  was  an  implied  invitation  to  Drake  and 
his  workmen  to  go  upon  the  roof  of  said  building  to  remove  said  stacks, 
and  it  was  the  duty  of  the  appellant  to  exercise  reasonable  care  for  the 
protection  of  appellee's  intestate  while  he  was  in  the  exercise  of  due 
care  for  his  own  safety  and  while  he  was  upon  the  roof  of  said  building 
engaged  in  removing  said  stacks,  and  if  there  was  a  hidden  danger  located 
in  the  immediate  vicinity  of  where  the  deceased  was  at  work  which  was  known  to 
it  and  which  was  unknown  to  the  appellee's  intestate,  as  the  evidence 
fairly  tends  to  show  there  was,  it  was  the  duty  of  the  appellant  to  notify 
the  deceased  of  such  danger,  and  for  a  failure  so  to  do,  which  resulted 
in  the  loss  of  appellee's  intestate's  life,  the  appellant  was  liable". 
What  the  court  held  in  the  Calvert  case  was  that  plaintiff's 
intestate,  an  employee  of  the  contractor,  whom  defendant  had  amployea  to 
remove  the  metal  stacks  from  the  roof  of  defendant's  building,  had  an 
implied  invitation  to  go  upon  the  roof  and  it  was  the  duty  of  defendant  to 
exercise  reasonable  care  for  the  safety  of  plaintiff 's  intestate  while  he, 
plaintiff's  intestate  was  in  the  exercise  of  due  care  for  his  own  safety. 
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It  was  also  held  that  it  was  the  duty  of  the  defendant  to  notify  plaintiff »s 
intestate  of  a  hidden  danger  in  the  immediate  vicinity  of  where  deceased 
was  working  which  danger  was  known  to  the  defendant  and  which  was  unknown 

to  decedent. 

In  the  instant  case  there  was  no  unsafe  condition  on  defendants 
premises  and  there  was  no  hidden  danger  of  any  kind  or  character  and 
defendant  concealed  nothing  from  the  plaintiff.  The' character  of  defendant':: 
ramp  was  known  to  plaintiff  and  whether  it  could  be  safely  used  for  the 
delivery  of  plaintiff's  cargo  was  not  within  the  special  knowledge  of 
the  defendant  as  counsel  for  plaintiff  assert.  Counsel  for  plaintiff  further 
state  that  plaintiff  deferred  to  the  superior  knowledge  of  the 
superintendent  of  the  defendant  to  the  effect  that  this  delivery  could  be 
made  in  the  way  it  was  made  without  any  hazard.   There  is  no  evidence  in 
this  record1  that  the  superintendent  of  defendant  or  any  of  defendant's 
employees  ever  stated  or  intimated  to  plaintiff  that  the  unloading  could 
be  done  without ':.  hazard  if  plaintiff  used  the  ramp  in  the  way  he  did. 
The  ramp  was  open  and  visible.  The  defendant,  under  the  facts  in  the 
instant  case,  had  no  duty  to  warn  the  plaintiff  of  any  hazard  involved  in 
unloading  the  trailer  on  the  ramp.  The  factual  situation  and  relationship  between 
the  plaintiff  and  defendant  in  the  instant  case  are  entirely  unlike  those 
in  the  Calvert  case. 

When  plaintiff  anchored  his  trailer  on  the  ramp  preparatory  to 

unloading,  plaintiff  said  it  was  at  a  45°  angle.  He  testified  that  the 

angle  of  the  trailer,  the  fact  that  "the  cartons  were  the  type  that  they  were" 

and  the  fact  that  the  load  might  have  been  disturbed,  caused  the  cartons  to 

shift  and  fall.  The  ramp  was  53  feet  long  and  9\   feet  deep.  It  did  not, 

less  than 
therefore  have  an  incline  of  V>°  but  of/ 20°  .  If  plaintiff  took  cognizance 
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of  the  law  of  gravity  he,  knew,  as  a  reasonable  man,  that  the  cartons  In 
this  trailer  might  shift  and  fall.  His  statements  and  conduct  discla 
that  he  did  know  that  and  being  aware  of  the  obvious,  visable  danger  and  having 
knowingly  exposed  himself  to  that  danger  he  cannot  recover  in  this  proceediil  . 

In  Blomberg  vs.  Trupukka,  210  Minn.  523,  299  N.W.  11,  it  appeared 
that  the  plaintiff  was  a  customer  at  defendant's  lumber  yard.  He  volunteered 
to  hold  some  galvanized  metal  siding  on  edge  in  equilibrium,  while  other 
siding  was  being  loaded  on  a  truck.  Wien  the  metal  siding  he  was  steadying 
got  out  of  balance  it  fell  upon  him  and  he  sustained  injuries  for  which 
he  sought  to  recover.  In  the  lower  court  there  was  a  verdict  for  the 
plaintiff  which  the  trial  court  set  aside  and  rendered  judgment  for  the 
defendant  notwithstanding  the  verdict.  In  affirming  this  judgment  the 
Supreme  Court  of  Minnesota  said:  "It  is  clear  that  the  pile  was  in 
equilibrium  when  plaintiff  took  hold.  There  was  no  risk  of  danger  to 
so  long  as  he  maintained  the  pile  in  that  position.  There  was  danger  to 
him  if  he  permitted  it  to  get  off  balance,  which  he  did.  Plaintiff's 
argument  is  that  there  was  a  duty  to  warn  that  the  pile  would  fall  if 
it  got  out  of  equilibrium  since  it  was  heavy  and  apt  to  fall  when  out 

of  equilibrium,  and  that  failure  to  warn  was  negligence. An  act 

which  exposes  another  to  risk  of  injury  only  by  his  failure  to  conform 

to  those  rules  of  conduct  for  his  own  safety  with  which  he  might  reasonably 

be  expected  to  comply  does  not  violate  the  standards  of  due  care.  A  party 

has  a  right  to  assume  that  others  will  observe  as  a  minimum  the  operation 

of  well-known  natural  laws.  Prosser,  Torts,  pp.  232-234.  The  operation 

of  the  law  of  gravity  is  a  matter  of  such  common  knowledge  that  all  persons 

of  ordinary  intelligence  and  judgment,  even  if  they  are  illiterate,  are  required 
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to  take  notice  of  it.  Olson  vs.  McMullen,  34  Minn.  94,  24  N.W.  j  •;.  k3 
to  such  matters  there  is  no  duty  to  warn  for  the  simple  reason  that  the 
purpose  of  a  warning  is  to  supply  a  party  with  information  which  he  i3 
presumed  not  to  have.  There  is  no  necessity  to  warn  against  the  obviou3. 
The  rule  is  most  commonly  applied  in  master  and  servant  cases,  whore, 
although  the  duty  of  the  master  to  warn  and  instruct  the  servant  is 
nondelegable,  it  is  universally  held  that  the  master  owes  no  duty  to  warn 
or  instruct  his  servants  of  dangers  obvious  to  a  person  of  ordinary 
intelligence  and  judgment.  Our  cases  are  collected  in  4  Dunnell,  Minn. 
Dig.  (2d  Ed.  &  Supps.)  5932.   The  lack  of  danger  to  a  person  holding  the 
pile  upright  in  equilibrium  and  the  danger  of  its  falling  if  permitted 
to  get  out  of  equilibrium  were  so  obvious  that  no  warning  was  necessary. 
The  operation  of  the  law  of  gravity  would  cause  the  pile  to  fall,  if 
plaintiff  permitted  it  to  get  out  of  equilibrium.  In  Tomczek  vs.  Johnson 
110  Minn.  320,  125  N.W.  268,  269,  we  held  that  the  master  owed  no  duty 
to  a  common  laborer  in  a  quarry  to  warn  him  that  a  large  granite  rock 
which  was  placed  on  its  narrow  side  or  edge  so  that  'its  equilibrium  was 
unstable'  would  fall  if  its  equilibrium  were  disturbed,  since  every  person 
is  supposed  to  take  note  of  the  law  of  gravity.  Likewise,  in  McCutcheon  vs. 
Virginia  &  R.L.  Co.,  114  Minn.  226,  130  N.W.  1023,  we  held  that  there  was 
no  duty  to  warn  that  a  load  of  lumber  on  a  truck  operated  on  a  tramway 
in  a  lumberyard  would  shift  toward  and  against  the  plaintiff,  standing  at 
the  side  of  the  truck  near  the  rear,  if  the  front  end  of  the  truck' were  raised. 
In  Manley  vs.  Minneapolis  Paint  Co.,  ?6  Minn.  169,  78  N.W.  1050,  the 
master  was  held  to  be  under  no  duty  to  warn  a  24  year  old  employee  of  the 
dangers  incident  to  unloading  from  a  car  to  a  platform  barrels  weighing 
400  pounds.  In  Boyer  vs.  Eastern  Ry.  Co.,  87  Minn.  367,  92  N.W.  326,  the 
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master  was  held  not  to  be  negligent  for  failure  to  warn  of  th 
incident  to  unloading  logs  from  a  flatcar.  Of  course  there  is  a  duty  to 
warn  against  extraordinary  and  hidden  dangers  such  as  the  fact  that  a 
top  -heavy  machine  balanced  by  a  detachable  part  will  topple  over  if 
part  is  removed.  Peterson  vs.  American  Grass  Twine  Co.,  90  Minn.  >3, 
96  N.w.  913". 

Counsel  for  appellee,  in  commenting  upon  Blomberg  vs.  Trupkka, 
supra,  says  that  the  danger  was  obvious  in  the  Blomberg  case  and  not  in 
the  instant  case  and  that  the  cases  have  no  factual  similarity.  The 
evidence  in  this  record  discloses  that  plaintiff  recognized  the  danger  of 
unloading  his  cargo  in  the  manner  he  did.  The  cartons  shifted  just 
as  he  anticipated.   The  danger  was  obvious  to  him.  He,  just  as  the 
plaintiff  in  the  Blomberg  case,  was  required  to  take  notice  of  the 
operation  of  the  law  of  gravity.  It  was  not  incumbent  on  defendant 
to  give  plaintiff  a  warning  of  any  kind  but  if  it  was,  as  the  Minnesota 
Court  said,  there  was  no  necessity  to  warn  against  the  obvious  because 
the  purpose  of  a  warning  is  to  supply  a  party  with  information  which  he 
is  presumed  not  to  have. 

In  the  instant  case  it  was  plaintiff's  affirmative  act  that 
placed  his  trailer 'in  the  ramp,  inclined  at  the  angle  it  was.  It  was 
the  plaintiff,  who  opened  the  doors  and  observed  the  cartons  which 
fell  out^went  inside  and  unloaded  the  cartons.  The  danger  was  obvious 
and  he  assumed  it  and  must  .  be  held  as  a  matter  of  law,  guilty  of 
contributory  negligence.  Furthermore,  the  record  discloses  no  act  of 
negligence  on  the  part  of  the  defendant  which  proximately  caused  plaintiff's 
injuries. 

For  the  reasons  stated  the  trial  court  erred  in  not  sustaining 
defendant's  post-trial  motion  for  judgment  notwithstanding  the  verdict. 
The  judgment  appealed  from  is  therefore  reversed. 

SMITH,  J.  CONCURS.  %  .      D 

Judgment  Reversed. 

McNFAL  J.  CONCURS. 
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GEORGE  H.„ GOULD,.  ,'.,.,.  M.;,. 
PLAINTIFF-APPELLEE,  . 

vs. 

COUNTRY  MUTUAL  CASUALTY 
COMPANY,   an  •Illinois  Corporation, 
DEFENDANT-APPELLANT . 


Appeal  from  the 
Circuit  Court  of 
Kane  County. 


DOVE,  P.J. 

Country  Mutual  Casualty  Company  issued  to  George  H.  Gould,  a 
member  of  the  Kane  County  Farm  Bureau,  a  policy  of  insurance  designated 
as  "Farmers  General  and  Employers  Liability  Policy".  This  policy  became 
effective  on  January  21,  1948  and  it  was  in  full  force  during  the  entire 
month  of  June,  1953.  By  its  provisions  the  liability  of  the  company  for 
loss  on  account  of  an  accident  resulting  in  death  to  one  person  was 
limited  to  $10,000.00.  Its  insuring  agreements  were  designated  as 
coverages,  A,B,C  and  D  and  by  these  provisions  the  company  became  obligated 
to  pay  the  insured  "all  sums  which  the  insured  shall  become  obligated  to 
pay  by  reason  of  the  liability  imposed  upon  him  -by  law,  on  account 
of  accidental  bodily  injuries,  including  death  at  any  time  resulting 
therefrom,  suffered  or  alleged  to  have  been  suffered  by  any  person  or 
persons  not  employed  by  the  insured,  by  reason  of  the  insured's  negligence, 
including  liability  arising  from  the  ownership,  maintenance,  or  use  of  any 
farm  implement  or  any  farm  tractor  not  subject  to  motor  vehicle  registration", 


the  wrongful  death  action  but  wrontfCully  refused  .o  -;- 


Following  Coverage  D  of  the  insuring  agreement  under  the 
heading,  "Defense  and  Expense",  appears  the  following:  "Tae   company- 
agrees  with  respect  to  insurance  afforded  by  this  policy  under  coverages 
A,B,  and  C,  to  defend,  in  the  name  of  and  on  behalf  of  the  insured,  any 
suits,  even  if  groundless,  brought  against  the  insured  to  recover  damages, 
and  to  pay,  irrespective  of  the  limits  of  liability,  all  costs  taxed 
against  the  insured  in  any  legal  proceeding  defended  by  the  company,  all 
interest  accruing  after  entry  of  judgment  upon  such  part  thereof  as 
shall  not  exceed  said  limits  of  liability,  and  all  expenses  incurred  by 
the  company  in  its  investigations,  and  the  adjustment  of  any  claim,  or 
the  defense  of  any  suit  resulting  therefrom".  Under  the  heading  "General 
Exclusions",  it  was  stated  that  the  policy  did  not  cover  any  "damage,  loss, 
liability  or  obligation  arising  out  of  any  criminal,  wilful,  deliberate 
or  malicious  act". 

On  October  24,  1958  in  the  Circuit  Court  of  Kane  County  George  H. 
Gould  filed  the  instant  complaint  by  which  he  demanded  judgment  against 
Country  Mutual' Casualty  Company  for  $11,500.00.  The  defendant  answered 
the  complaint  and  filed  its  demand  for  a  jury  trial  and  also  filed 
affirmative  defenses  hereinafter  referred  to.  The  plaintiff  filed  his 
motion  to  strike  the  affirmative  defenses  and  for  a  summary  judgment  in 
his  favor.  In  opposition  to  this  motion  for  a  summary  judgment,  defendant 
filed  counter  affidavits  and  a  motion  for  summary  judgment  in  its  favor. 
Following  a  hearing,  the  trial  court  entered  an  order  striking  defendant's 
affirmative  defenses,  denying  defendant's  motion  for  judgment,  sustaining 
plaintiff ' s  motion  and  entered  a  summary  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  for  $11,500.00,  this  amount  includes  an  attorney 
fee  of  $2500.00.  To  reverse  this  judgment  defendant  appeals. 
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The  instant  complaint,  alleged  the  issuance  of  the  insurance 

'■'.','  i 

policy  and  averred  that  the  plaintiff  on  the  night  of  June  20,  1953  heard 

a  disturbance  in  and  about  his  farm;  that  he  was-  aware  that  livestock  and 

other  personal  property  had  been  stolen  from  him  and  others  in  his 

that  he 
community*'/  fired  a  shot  and  the  pellets  from  the  gun  which  he  fired,  hit 

and  killed  William  Sandell,  sixteen  years  of  age.  The  complaint  then 

alleged  that  plaintiff  immediately  notified  the  defendant  of  the  facts 

concerning  this  accident  and  requested  defendant  to  furnish  legal  counsel 

for  him  in  the  legal  proceedings  to  follow  but  defendant  did  then,  and 

later,  refuse  to  provide  legal  counsel. 

The  complaint  then  alleged  that  on  February  18,  195^,  the 
administrator  of  the  estate  of  William  Sandell  brought  a  wrongful  death 
action  against  Gould;  that  the  wrongful  death  action  complaint  alleged, 
among  other  things,  that' plaintiff  herein  "negligently,  carelessly  and 
improperly  discharged  a  gun,  as  a  result  of  which,  Sandell  sustained 
wounds  from  which  he  died  on  June  21,  1953;  that  the  complaint  in  the 
wrongful  death  action  also  charged  that  Gould  wilfully,  intentionally 
and  maliciously  assaulted  Sandell  by  discharging  a  gun  at  him  and  as 
a  result  thereof  Sandell  sustained  divers  wounds  from  which  he  died  on 
June  21,  1953. 

It  was  then  alleged,  in  the  instant  complaint,  that  after  defendant 
had  refused  to  provide  legal  counsel,  he,  Gould,  employed  counsel  of  his 
own  choosing  who  filed  an  answer  in  the  wrongful  death  action  and  that  by 
his  answer,  he  denied  the  allegations  of  the  complaint.  The  complaint  then 
averred  that  the  issues  made  by  the  pleadings  in  the  wrongful  death 
action  were  submitted  to"~the  court  for  determination  and' culiminated  in  a 
judgment  in  favor  of  the  plaintiff  and  against  defendant,  Gould,  in  the  sum 
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of  $9,000.00.  It  was  then  averred  that  Gould  paid  this  judgment  and  in 
addition  thereto,  became  obligated  to  pay  his  attorney  fees  amounting  to 
$2,500.00.  Attached  to  the  complaint  and  made  a  part  thereof  was,  (a) 
a  copy  of  the  insurance  policy  issued  to  Gould  by  defendant;  (b)  a  copy 
of  the  complaint  in  the  wrongful  death  case;  (c)  a  copy  of  the  judgment 
order  in  favor  of  the  administrator  and  against  Gould  for  $9000.00  and 
(d)  a  copy  of  an  instrument  showing  a  satisfaction  of  this  judgment. 
The  judgment  order  in  the  wrongful  death  action,  a  copy  of 
•which  was  attached  to  the  complaint  found  that  Sandell,  at  the  time  he 
was  killed,  on  the  night  of  June  20,  1953,  was  in  the  exercise  of  due 
care  and  caution  for  his  own  safety  and  that  defendant,  Go-old,  was 
guilty  of  the  negligence  charged  in  count  one  of  the  amended  complaint  tiiit 
was  not  guilty  of  a  wilful,  intentional  and  malicious  assault  on  Sandell 
or  guilty  of  wanton  misconduct  as  charged  in  counts  two  and  three  of  the 
amended  complaint  in  the  wrongful  death  action. 

The  defendant  in  its  answer  to  the  instant  complaint  admitted 
the  issuance  of  the  policy  of  insurance  and  the  coverage  therein  provided 
as  alleged,  but  denied  that  it  agreed  to  defend  any  suits,  even  though 
groundless ,  brought  against  the  plaintiff  in  the  name  of  and  on  behalf 
of  the  plaintiff.  The  answer  averred  that  there  was  no  coverage  afforded 
the  plaintiff  in  connection  with  Sandell 's  death,  under  the  exclusion 
clauses  contained  in  the  policy.  The  answer  made  no  reference  to  the 
allegations  of  the  complaint  with  reference  to  the  employment  of  counsel 
by  Gould  to  defend  him  in  the  wrongful  death  case  except  to  state  that  defe.-.da: 
had  no  knowledge,  sufficient  to  form  a  belief,  with  reference  to  the 
allegations  of  the  amended  complaint  to  the  effect  that  Gould  had  become' 
legally  obligated  to  pay  his  attorney  $2500.00  as  his  attorney  fees  in 
connection  with  the  defense  of  the  wrongful  death  action. 
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As  affirmative  defenses  the  answer  set  up:  (a)  the  exclusion 
provision  which  provided:  "This  policy  does  not.  cover  damage,  loss,  liability 
or  obligation  arising  out  of  any  criminal,  wilful,  deliberate  or  malicious 
act",  and,  (b)  that  Gould  was  convicted  of  the  criminal  act  of  manslaughter 
in  the  Kane  County  Circuit  Court  in  connection  with  the  'death  of  said 
William  Allen  Sandell,, 

As  an  alternative  further  affirmative  defense  defendant  alleged 
that  on  or  about  June  20,  1953,  plaintiff  Gould,  wilfully,  deliberately  and 
maliciously  fired  a  shot  gun  in  the  direction  of  William  Allen  Sandell  and 
averred  that  Gould  knew,  or  should  have  known,  "that  as  a  result  of  such 
action  on  his  part,  said  William  Allen  Sandell  might  or  could  be  killed, 
and  that,  in  fact,  said  William  Allen  Sandell  was  killed  because  of  said 
action  on  the  part  of  the  plaintiff".  Attached  to  the  answer  and  made  a 
part  thereof  were  copies  of:  (a)  the  indictment  in  the  criminal  case;  (b) 
the  verdict  of  the  jury  finding  Gould  guilty,  of  manslaughter;  (c)  the 
judgment  order  of  conviction,  and  (d)  the  sentence  imposed  on  Gould.  A5 
stated,  the  trial  court  denied  defendant's  motion  for -judgment  on  the 
pleadings,  sustained  plaintiff's  motion,  and  rendered  judgment  against  the 
defendant  for  $11,500.00. 

To  sustain  the  judgment  of  the  trial  court  appellee  insists 
that  the  insurance  policy  issued  by  appellant  to  him  provided  that  when 
he  paid  the  administrator  of  the  estate  of  William  A.  Sandell  the  amount 
of  the  judgment  the  administrator  recovered  on  account  of  the  death  of  his 
intestate,  because  of  the  negligence  of  the  insured,  that  then,  under  the 
provisions  of  the  policy  of  insurance,  appellant  was  obligated  to  pay 
appellee  the  amount  of  said  judgment;  that  it  was  specifically  determined 
in  the  wrongful  death  action,  that  Sandell' s  death  was  occasioned  by 
accidental  injuries  sustained  by  reason  of  insured's  negligence;  that 
appellant,  under  the  provisions  of  its  policy,  was  obligated  to  defend 
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the  wrongful  death  action  but  wrongfully  refused  to  do  so  an':       -oh 
refusal,  appellee  was  obliged  to  retain  counsel  and  defend  the  action  and 
so  doing  incurred  an  additional  $2500.00  obligation  for  attorney  fees.  Counsel 
insists,  that  the  pleadings  and  affidavits  presented  no  triable  issue  of  fact 

and  that  appellee's  motion  for  summary  judgment  was  properly  granted  by  the 
trial  court. 

Counsel  for  appellant  insist  that  the  pleadings  disclose  that  the 
policy  upon  which  the  instant  action  is  founded,  expressly  provided  that  it 
did  not  cover  any  damage,  loss,  liability  or  obligation  arising  out  of  any 
criminal  act  of  the  insured;  that  the  death  of  William  A.  Sandell  was  the 
result  of  the  insured's  criminal  act  and  therefore  appellant  was  under  no 
obligation  of  any  kind  or  character  under  the  provisions  of  the  policy.  It 
is  further  insisted  that  the  insured's  prior  conviction  of  manslaughter 
in  connection  with  the  death  of  Sandell  is  conclusive  evidence  that  plaintiff 
is  not  entitled  to  recover  in  this  action  and  it  is  also  insisted,  that 
appellant,  not  being  liable  under  the  policy  was  not  required  tc undertake 
the  defense  of  Gould  in  the  wrongful  death  action,  was  justified  in  refusing 
to  so  so  and  not  being  liable,  the  trial  court  erred  in  not  sustaining  defendant'; 
motion  for  a  summary  judgment,  in  its  favor.  Counsel  contend  that  inasmuch 
as  it  was  not  a  party  to  the  wrongful  death  action,  it  cannot  be  bound  by 
that  judgment  and  insist  that,  if  it  is  not  entitled  to  a  summary  judgment, 
that  then,  whether  the  death  of  Sandell  arose  out  of  a  criminal  act  of 
appellee  or  was  occasioned  by  insured's  negligence  is  a  question  of  fact 
presented  by  the  pleadings  and  to  determine  that  issue,  it  is  entitled  to  a  jury 
trial. 

The  determinative  questions  presented  by  this  record  are: 

(1)  Is  appellant,  the  insurer,  conclusively  bound,  in  this  proceeding, 
by  the  finding  and  judgment  in  the  proceeding  brought  against  Gould, 
the  insured,  in  the  wrongful  death  action  wherein  the  administrator 
of  the  estate  of  William  A.  Sandell  was  the  sole  plaintiff  and 
George  H.  Gould  was  sole  defendant?  The  trial  court  held  it  was. 

(2)  Is  the  record  and  judgment  of  Gould's  conviction  of  manslaughter  competent 
evidence  and  admissable  for  any  purpose  upon  a  trial  of  this  case?  The 

trial  court  held  it  was  not.  If,  it  should  be  held  that  such  record  and 

judgment  of  conviction  are  admissable  in  evidence  the  question  would  "then 

arise  whether  such  record  and  judgment  are  conclusive  of  the  fact  that 
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Sandell  lost  his  life  as  a  result  of  a  criminal  act  of  the  insured,  Got 

or  is  such  record  and  judgment  only  prima  facie  proof  that  Sandell  loot 

his  life  as  a  result  of  a  criminal  act  committed. .by  the  insured? 

Counsel  for  both  parties  recognize  that  the  authorities  in 

other  jurisdictions  are  in  conflict  with  reference  to  the  admission 

of  evidence,  in  a  subsequent  civil  action  of  a  prior  conviction  of  one 

of  the  parties  of  a  crime,  arising  out  of  the  same  transaction  or 

occurrence.  Some  courts  admit  such  evidence  against-  the  party  convicted 

as  conclusive  evidence  of  the  issues  decided  in  the  criminal  proceeding. 

Other  courts  exclude  such  evidence  entirely  while  in  other  jurisdictions 

such  evidence  is  admitted  against  the  party  convicted,  as  priina  facie 

evidence  of  the  issues  decided.  Counsel  for  appellee  insist,  however, 

that  in  this  state  the  record  of  the  conviction  of  appellee  for  a 

criminal  offense  presented  no  defense  to  the  instant  action. 

Corbley  vs.  Wilson,  71  111.  209  was  an  action  brought  by  Wilson 

against  Corbley  for  slander.  The  defense  interposed  was  that  the  spoken 

words  were  true.  '  The' alleged  slanderous  words  charged  the  defendant 

with  a  crLme  and  upon  the  trial  of  the  slander  action,  the  plaintiff 

offered  and  the  court  admitted,  in  evidence,  the  record  of  his  acquittal 

of  the  crminal  charge.  In  reversing  the  judgment  for  the  plaintiff, 

the  Supreme  Court  said  that  the  verdict  and  judgment  in  the  criminal  ' 

prosecution  had  no  place  in  the  civil  cause  for  any  purpose. 

In  McCottrell  vs.  Benson  32  111.  App.  2d,  367,178  N.E.  2d  1— , 
iL      .  ,  ',  criminal 

tt  was  said  that  the  record  of  conviction  of  the  plaintiff  in  a  «ivi]/  action 

of  an  assault,  is  not  admissable  in  evidence  in  a  later  civil  action  based 
upon  the  same  assault. 

In  Cammarano  vs.  GUnino,.23^  111.  App.  556,  the  court  held  that 
evidence  of  defendant's  conviction  in  a  prior  ordinal  action  for  the  same 
assault  was  not  admissable  in  evidence  in  a_ subsequent  civil  action. 
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In  a  majority  of  the  other  jurisdictions  the  authorities  are  to 

same  effect.  In  Washington  National  Insurance  Company  vs.  Clement,  192 
Ark.  371,  91.S.W'.  2d  265,  130  A.L.R.  69^,  it  was  held  that  the  conviction 
of  one  fdr  driving  his  ^car  while  intoxicated,  at  the  time  of  receiving 
certain  injuries  in  an  accident,  did  not  conclude  such  person  from 
recovering  for  disabilities  sustained  in  the  accident  upon  an  insurance 
policy  specifically  excepting,  from  the  risk,  any  injuries  sustained  by 
the  insured  while  violating  the  law.  The  court  held  that  such  judgment 
of  conviction  was  not  evidence  in  the  subsequent  civil  action  to  establish 
the  truth  of  the  facts  on  which  it  was  rendered. 

'Interstate  Dry 'Goods' Stores  vs.  Williamson,  91  W.  Va.  156, 
112  S.E.  301,  31  A.L.R.  258,  was  an  action  brought  to  recover  the  value 
of  certain  goods  which,  it  was  alleged,  had  been  stolen  by  the  defendant, 
when  plaintiff's  warehouse  was  burglarized.  Following  the  burglary, 
defendant  was  indicted,  plead  not  guilty,  was  tried,  convicted  and  sentenced 
to  the  penitentiary."  Upon' the  trial  of  the  civil  case,  the  plaintiff 
offered  in  evidence  the  record  of  the  conviction  of  the  defendant  of  the 
burglary,  proof  that  the  defendant  was  the  same  party  as  the  defendant 
in  the  criminal  action  who  was  convicted,  and  evidence  of  the  value  of 
the  'stolen  goods.  No  evidence  was  offered  showing,  or  tending  to  show, 
that  the  defendant  committed  the  burglary  except  the  judgment  of  conviction. 
The  circuit  court  directed  a  verdict  for  the  defendant  and  the  plaintiff 
appealed.  The  West  Virginia  Supreme  Court  of  Appeals  in  affirming  the  judgment 
of  the  trial  court  stated  that  the  sole  question  presented  for  determination 
was:  "can  the  record  of  a  judgment  rendered  in  a  criminal  trial  be  used 
as  evidence  in  a  civil  suit  to  prove  the  facts  which  were,  necessarily 
determined  by  it  in  the  criminal  case?"  In  answering  this  question  the 
oauvt   fiaid  that  had  tho  Judgment  boon  i-ondorod  an  a.   plea  of  guilty  tha 
raoora  o.f  that  plea  could  be  introduoed  not  aa  oonoluaive  evidenoe,  against 

-  8  - 


the  defendant,  but  as  an  admission  on  his  part.  "It  is  uniformly  held", 
continued  the  opinion,  "that  a  judgment  of  conviction  or  acquittal  in 
a  criminal  case  is  not  proper  evidence  in  a  civil  case  to  establish 
the  facts  which  were  necessary  to  be  established  in  order  to  secure  such 
conviction  or  acquittal". 

Following  the  report  of  this  cause  in  31  A.L.R.  258,  beginning 

on  page  Z6l   is  an  annotation  on:  "Conviction  or  acquittal  as  evidence  of 

.(:,V......'    .    .   .   

■  "*■'> 

facts  on  which  it  was  based,  in  a  civil  action".  The  author  of  the 
annotation  states 'that  the  rule,  supported  by  the  great  weight  of  authority 
is  to  the  effect  that  a  judgment  of  conviction  or  acquittal  rendered  in 
a  criminal  prosecution  cannot  be  given  in  evidence  in  a  purely  civil 
action,  to  establish  the  truth  of  the  facts  on  which  it  was  rendered. 
Supplemental  annotations  appearing  in  5?  A.L.R.  50^,  80  A.L.R.  11^5  and 
130  A.L.R.  694  are  superseded  by  a  later  one  in  18  A.L.R.  2d,  128?.  It 
is  there  stated  (l8  A.L.R.  2d,  1289)  that  a  large  number  of  courts  continue;, 
to  apply  the  rule  excluding  a  previous  conviction  offered,  in  a  civil 
action,  as  evidence  of  the  facts  upon' which  it  was  based.  "However," 
continues  the  annotator,  l*an  increasing  number  of  decisions  have  approved 
the  admission  of  such  evidence,  reasoning  that  the  safeguards  afforded 
the  accused 'under  criminal  procedure  are  greater  than  those  in  a  civil 
action,  so  that  he  has  no  cause  for  complaint  that  an  adverse  decision 
arrived  at  under  such  restraints  should  be  used  against  him,  especially 
where  it  is  admitted,'  only,  as  prima  facie  evidence,  subject  to  rebuttal." 
At  page  1315  of  this  same,  annotation,  it  is  said^  that  there  are  stronger 
arguments  for  excluding  in  a  civil  action,  proof  of  a  prior'  acquittal  than 
in  cases  of  a  prior  conviction,  since  a  judgment  of  conviction  is  a  positive 
finding,  indicating  that  the  state  has'  successfully  borne  the  extraordinary 
burden  o£   proving  the  relevant  facta  beyond  a  reasonable  doubt,  whereas 
the  acquittal,  does  not  purport  to  be  a  judgment  of  innocence  but  is  merely 
a  negative  statement  that  the  proof 'necessary  for  a  conviotion  was  not 
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Illustrative  of  the  cases,  cited  and  relied  upon  by  appellant  and 

which  hold  that  the  record  and  judgment  of  conviction  of  a  criminal  offense 

is  admiosable  as  material  and  relevant  to  the  issues  in  a  subsequent  civil 

action  are  Eagle  Star  and  British  Dominions  Ins.  Co*  vs.  Heller,  149 

Va.  82,  140  S.E.  314,  Schindler  vs.  Royal  Ins.  Co.,  253  N.Y.  310,  1?9  li.Z. 

711,  80  A'.L.R.  1142,  Fidelity-Phenix  Eire  Ins.  Co.  vs.  Murphy,  226  Ala. 

226,  146  So.  387  and  North  River  Ins.  Co.  vs.  Militello,  100  Colo,  343, 

67  R..  2d,  625,  Wolff  vs.  Employers  Fire  Ins.  Co.  282  Ky.  824,  140  S.W.  2d,  £W, 
130  A.L.R.  682.  v   • 

Eagle  Star  and  British  Dominions  Ins.  Co.  vs.  Heller,  1^9  Va. 

82,  143  S.E.  317  was  an  action  by  Max  Heller  to  recover  under  a  fire  insurar.ee 

policy,  upon  a  stock  of  goods,  after  he  had  been  convicted  of  wilfully 

burning  the  same  with  intent  to  injure  the  insurer.  The  trial  court  refused 

to  admit  in  evidence  the  record  of  conviction  holding  that  such  evidence 

was  irrelevant  and  immaterial.  The  Supreme  Court  of  Appeals  of  Virginia 

reversed  this  judgment  and  cited  and  commented  upon  many  cases.  The  court 

in  the  course  of  its  opinion  said  that  to  sustain  the  judgment  of  the  trial' 

court  would  be,  in  effect,  insuring  the  plaintiff  against  the  consequences 

of  violating  the  Virginia  Statute  which  made  it  a  felony  to  wilfully  burn 

any  building  or  goods  or  chattels  which,  at  the  time,  are  insured  against 

loss  or  damage  by  fire  with  intent  to  injure  the  insurer.  "To  permit  a 

recovery  under  a  policy  of  fire  insurance",  continued  the  court,  "by  one 

who  has  been  convicted  of  burning  the  property  insured  would  be  to  disregard 

the  contract,  be  illogical,  would  discredit  the  administration  of  justice, 

defy  public  policy  and  shock  the  most  enlightened  conscience.  To  sustain 

such  a  judgment  would  be  to  encourage  and  give  support  to  the  current 

thoughtless  and  carping  criticisms  of  legal  procedure,  and  to  justify  the  gibe 

that  the  administration  of  the  law  is  the  only  remaining  legalized  lottery. 
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Our  conclusion  then,  under  the  facts  of  this  case,  is  that  the  court  erred 

in  refusing  to  admit  evidence  of  the  conviction;  that  v/hen  admitted  the 

precise  finding  of  fact,  that  the  accused  was  criminally  responsible  for  the 

fire,  unquestionably  incendiary,  which  destroyed  his  goods,  is  conclusive 

upon  the  plaintiff,  Heller;  that  this  judgment  of  a  court  of  competent 

jurisdiction  was  a  determination  of  that  particular  and  decisive  fact  as 

against  him;  that  this  judgment  cannot  be  attacked  except  upon  the  ground 

of  fraud,  perjury,  collusion  or  some  other  such  ground  of  invalidity, 

and  that  when  so  admitted  in  evidence  there  could  have  been  but  one  proper 

verdict  and  that  a  verdict  for  the  defendant.  "We  shall  therefore,  reverse 

the  judgment  in  favor  of  the  plaintiff  and  enter  judgment  here  for  the 

defendant." 

Schindler  vs.  Royal  Insurance  Co.  258  N.Y.  310,  179  N.E.  711, 

80  A.L.R.  1142,  was  an  action  brought  to  recover  under  an,  insurance  policy 

for  a  fire  loss.  The  defense  interposed  was  that  plaintiff  had  been 

convicted  in  the  County  Court  of  Nassau  County  of  the  crime  of  presenting 

to  defendant  a  false  and  fraudulent  proof  of  loss  and  that  such  judgment  of 

conviction  was  a  bar  to  the  maintenance  of  this  action.  The  court  stated 

that  from  an  early  day  the  rule  in  New  York  permits  proof  of  the  conviction 

of  a  criminal  offense  as  prima  facie  evidence  of  the  facts  involved,  but 

that  a  judgment  of  conviction  or  acquittal  is  not  decisive  of  the  facts 

on  which  it  is  based.  The  court  then  cited  and  quoted  from  an  English  case, 

(Matter  of  Crippen's  Estate,  L.R.'  (1911  Prob.  108,  115)  where  it  is  said: 

In  my  opinion,  where  a  convicted  felon,  or  the  personal  representative 

of  a  convicted  murderer  who  has  been  executed,  brings  any  civil  proceeding 

to  establish  claims  or  to  enforce  rights,  which  results  to  the  felon,  or  to 

the  convicted  testator  from  his  own  crime,  the  conviction  is  ad'oissabls  in 

• ...........  ..,,.,......,.., 

(svtdonoo,  not  merely  ua  proof  of  tha  conviction,  but  also  aa  presumptive 

proof  of  the  cammian.Wi  of  bhi  orime,~J It  would  be  an  unedifying 
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spectacle  if  the  courts  should  not  apply  the  strict  rule  which  excluded  all 
reference  to  the  judgment  of  conviction  in  the  civil  action  as  evidence 
tending  to  establish  the  material  facts.  We  shall,  however,  continue  to 
hold  that  it  is  not  effective  as  a  plea  in  bar". 

In  Fidelity-Phenix  Fire  Ins.  Co.  vs.  Murphy,  226  Ala.  226, 
146  So.  387,  the  Supreme  Court  of  Alabama  quoted  extensively  and  approvingly 
from  the  Schindler  case,  supra,  adopted  its  reasoning,  and  held  that 
evidence  of  the  conviction  of  a  crime  which  created  the  liability  for  which 

plaintiff  seeks  indemnity  from  an  insurance  company  is  admissable  as 

•■•'  •'•   ,'•  •   ■ ;•.  ■-;•"  '  ■  ■  '.  ■  •  "   ■•- 

a  circumstance  tending  to  show  the  commission  of  such'  crime. 

North  River  Ins.  Co.  vs.  Militello,  100  Colo,  3V3,  67  P.  2d, 

625,  was  an  action  brought  to  recover  on  a  fire  insurance  policy  which 

covered  an  apartment  house  owned  by  the  plaintiff  and  which  had  been  destroyed 

by  a  fire  and  an  explosion.  Prior  to  the  trial  of  this  cause  the  plaintiff 

was  convicted  of  the  crime  of  burning  the  property  with  .intent  to  defraud 

the  insurance  company  and  sentenced  to  the  penitentiary.  Upon  the  trial  of 

the  civil  case  the  reoord  of  conviction  was  admitted  in  evidence  limited 

to  impeaching  the  credibility  of  the  plaintiff.  The  plaintiff  recovered 

a  judgment  for  the  full  amount  of  the  policy  and  the  defendant  appealed. 

In  reversing  the  judgment  of  the  trial  court  and  remanding  the  cause  for  a 

new  trial  the  supreme  court  of  Colorado  said:  "On  the  question  of  the 

or  inadmissibility 
admissability/of  the  evidence  of  a  criminal  conviction  in  a  civil  proceeding  ar.d  the 

limitations,  if  any,  to  be  placed  thereon,  this  court  has  not  committed 

itself,  and  we  now  are  free  to  adopt  the  rule  which  seems  most  logical 

precedent 

and  in  accord  with  public  policy.     There  is  LaiaSuSxn&tjc  for  both  extremes; 
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that  is,  that  it  is  inadmissable  for  any  purpose,  and  contra,  that  it  is 
admissable  and  conclusive  as  to  the  fact  proven.  We  embrace  neither 
rule.  Logic  compels  a  relaxation  of  the  long  followed  earlier  rule  of 
complete  exclusion,  but  we  are  not  ready  to  announce  that  all  convictic 
are  to  be  conclusive  evidence  for  the  purpose  of.  establishing  a  material 
fact,  even  though  such  fact  was  the  basis  of  the  conviction.  It  would 
be  more  definitely  a  legislative  function  to  declare  such  a'  public  policy, 
however,  an  enlightened  conscience  does  not  permit  us  to  cling  to  the 
archaic  rule  of  exclusion  for  all  purposes  when  such  a  fact  has 
been  solemnly  and  judicially  determined.  Greater  weight  is  to  be  given 
to  this  conclusion  when  the  fact  of  guilt  is  established  beyond  a  reasonable 
doubt  in  a  trial  in  which  the  accused  is  surrounded  by  all  of  the  safeguards 
afforded  by  law.  The  plaintiff,  defendant  'in  the  criminal  action,  was 
convicted  of  defrauding  the  insurance  company  by  the  identical  act 
resulting  in  the  loss  upon  which  he  now  predicates  his  claim  for  recovery 
against  the  same  company.  We  are  not  in  sympathy  with  any  rule  of  law 
which  would  permit  him  to  profit  by  his  own  wrong.  The  record  of  conviction 
in  the  criminal  case  was  admissable  in  evidence  in  this  case,  and  when  so 
admitted,  carried  proof  of  the  conviction  and  is  to  be  considered  as  prima 
facie  evidence  of  the  fact  that  plaintiff  destroyed  or  caused  to  be  destr: 
the  property  for  which  he  now  seeks  to  recover  judgment  in  the  amount  of  the 
insurance  thereon.  It  is  such  presumptive  proof,  as  to  shift  the  burden 

to  him,  to  establish  his  innocence  thereof". 

T  . ,  . ■■••''  .   .  a  judgment 

J-n  this  jurisdiction  the  law  is  that /in  a  criminal  case  based  upon 

a  plea  of  not  guilty  cannot  be  given  in  evidence  in  a  subsequent  civil 

action  to  establish  the  facts  on  which  it  was  rendered.  TJpon'a  plea  of  guilty 

a  record  of  such  judgment  is  admissable  in  a  subsequent  civil  action  against 
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the  defendant  in  the  criminal  case,  not  conclusive  of  the  issues  in  tti 

civil  case,  but  as  a  judicial  admission,  subject  to  explanation  and 

contradictions,  and  to  be  weighed  and  considered  by  the  jury  in 

connection  with  all  the  other  evidence  in  the  case.  (Young  vs.  Coppl*,  52 

547 
111.  App.   giaftj   Schreiner  vs.  High  Court  of  Illinois  Catholic  Order  of 

Forresters,  35  111.  App.  576.) 

In  the  instant  action  the  allegations  of  the  affirmative  def'. 
which  the  trial  court  struck  disclosed  that  the  plaintiff  seeks  to  recover 
under  a  policy  of  insurance  which  explicitely  stated  that  it  did  not 
provide  any  coverage  for  any  damage  to  the  insured  arising  out  of  any 
criminal  act;  that  previous  to  the  time  the  instant  complaint  was  filed 
plaintiff  was  indicted  for  the  crime  of  manslaughter  in  connection 
with  the  death  of  William  Allen  Sandell;  that  he  plead  not  guilty  to 
the  commission  of  that  offense;  that  the  issues  made  by  the  charge  and 
plea  were  submitted  to  a  jury  and  he  was  found  guilty  of  manslaughter; 
that  judgment  was  rendered  upon  that  verdict,  sentence  was  imposed  and 
defendant  was  imprisoned  in  the  penitentiary.  By  the  policy  of  insurance, 
which  forms  the  basis  of  this  action,  the  insurer  became  liable  to  pay 
the  insured,  the  amount  specified  in  the  policy,  on  account  of  the 
accidental  death  of  anyone,  but  its  policy  did  not  provide  any  coverage  to 
the  insured  which  arose  out  of  any  criminal  act  by  the  insured.  The 
plaintiff  in  this  action  was  the  defendant  in  the  criminal  action.  He 
was  convicted  of  unlawfully  killing  William  Allen  Sandell,  an  act  which 
must  have  been  accidental  and  not  criminal,  if  defendant  was  obligated 
under  the  provisions  of  its  policy  contract. 

Under  the  authorities  relied  upon  by  appellant,  which  are  quite 
persuasive,  the  record  of  appellee's  conviction  was  either  conclusive,  or 
prima  facie,  proof  of  the  fact  that  William  Allen  Sandell  lost  his  life  as 
a  result  of  a  criminal  act  on  the  part  of  the  insured.  The  authorities 
herein  referred  to,  and  many  others,  from  this  and  other  jurisdictions,  hold 
otherwise.  The  trial  court,  therefore  did  not  err  in  striking  this 
affirmative  defense. 
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Whether  appellant  is  conclusively  bound,  in  this  proceeding, 
by  the  finding  and  judgment  in  the  action  brought  against  the  insured 
in  the  wrongful  death  action,  wherein  appellee  was  defendant  and  the 
administrator  of  the  Estate  of  William  Allen  Sandell  was  plaintiff, 
remains  to  be  considered. 

Under  the  heading  "Insurance  Agreements",  the  policy  issued  by 

appellant  to  appellee  contains  the  following  provision: 

"Defense  and  Expense,  ( 

The  company  agrees  with  respect  to  insurance  afforded  by 
this  policy  under  coverages  A-,B,  and  C  to  defend,  in  the 
name  of  and  on  behalf  of  the  insured',  any  suits,  even  if 
groundless,  brought  against  the ' insured  to  recover  damages, 
and  to  pay,  irrespective  of  the  limits  of  liability,  all 
costs  taxed  against  the  insured  in  any  legal  proceeding 
defended  by  the  company,  all  interest  accruing  after  entry 
of  judgment  upon  such  part  thereof  as > shall  not  exceed 
said  limits  of  liability,  and  all  expense  made ■  by  the  company 
in  its  investigations  and  the  adjustment  of  any  claim,  or 
the  defense  of  any  suit  resulting  therefrom". 

Where  an  insurance  company,  responsible  under  a  liability  policy 

to  the  insured  for  whatever  might  be  recovered  in  an  action  against  such 

insured,  has  notice  of  an  action  against  the  insured  with  respect  to 

a  liability  covered  by  the  policy  and  is  given  an  opportunity  to  appear 

and  defend,  the  judgment  rendered  in  the  action,  if  obtained  without  fraud, 

will  be  conclusive  on  the  company,  whether  or  not  the  company  appeared  and 

whether  the  company  did  or  did  not  participate  in  the  defense  of  the  action, 

and  such  a  judgment  is  conclusive  on  the  insurer  as  to  all  questions 

determined  therein  which  are  material  to  a  recovery  against  it  in  an 

action  on  the  policy„  The  judgment  is  not  conclusive,  however,  as  to 

matters  which  were  not  tried  or  determined  in  the  former  action,  such  as 

the  question  whether  the  loss  was  within  the  coverage  of  the  policy. 

(22  I. I. P.  Insurance,  sec.  524,'  pp.  568-569.)  In  support  of  this  text  the 
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author  cites  Lachenmyer  vs.  Central  Mutual  Ins.  Co.,  284  111.  App.  391, 
2  N.E.  2d  177;  Snyder  vs.  U.3.  Mutual  Ins.  Co.,  312  Hi.  App.  337,  ;'; 
N.E.  2d  5^0;  Wold  vs.  Glens  Falls  Indemnity  Co.,  269  111.  App.  /+07  i 
Welborn  vs.  111.  Nat.  Casualty  Co.,  3^7  Hi.  App.  65,  106  N.E.  2d  \kZ. 
In  Wold  vs.  Glens  Falls  Indemnity  Co.,  269  111.  App.  ^7  it 
appeared  that  the  defendant,  Indemnity  Company,  issued  an  insurance  policy 
to  Arthur  E.  Wold,  by  the  provisions  of  which  the  company  agreed  to  pay 
all  sums  which  the  insured  shall  become  liable  to  pay  by  reason  of  the 
negligent  operation  of  his  described  motor  truck.  On  May  31,  1929,  the 
insured,  while  operating  a  truck,  ran  into  Warren  Wegener  who  died  as  the  result 
of  the  injuries  he  received.  The  insurer  was  duly  notified  and  in  June, 
1929/notified  the  insured  that  the  policy  did  not  cover  the  accident  in 
question  because  the  insured  was  doing  general  hauling  at  the  time  of  the 
accident  in  violation  of  the  conditions  of  the  policy.  Thereafter  in 
a  wrongful  death  action  brought  by  the  administrator  of  Warren  Wegener  against 
Wold,  the  administrator  recovered  a  judgment  and  that  judgment,  not  having 
been  paid,  garnishment  proceedings  were  instituted  in  the  name  of  Wold, 
for  the  use  of  the  Administrator  of  the  Estate  of  Warren  G.  Wegener, 
against  Glen  Falls  Indemnity  Company.  The  pleadings  consisted  of  an  affidavit 
and  interrogatories.  In  its  amended  ansxrer  the  insurance  company  denied 
that  it  was  indebted  to  Wold  but  admitted  that  it  issued  the  policy  of 
insurance  wherein  it  agreed  to  indemnify  Wold  against  liability  for  damages 
arising  out  of  the  use  of  the  motor  truck  described  therein  and  upon  the 
terras  and  conditions  contained  in  the  policy.  Its  answer  then  alleged 
that  at  the  tijrie  of  the  accident  the  truck,  was  being  used  by  Wold  for 
purposes  in  violation  of  the  conditions  of  the  policy.  The  trial  was 
before  the  court,  without  a  jury,  resulting  in  a  judgment  in  favor  of  the 
j.l  ,L,,i.i.rr  a.»d  ae^iuet  Lho  gamlaheo  Cor  $10,533.33.  Ttio     Indemnity  Ca.^rtf 
appealed. 
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The  Appellate  Court,  affirmed  the  judgment  of  the  trial  court 
and  stated  that  the  Indemnity  Company  had  notice  of  the  accident  and 
of  the  wrongful  death  action  against  the  assured  and  upon  investigate 

denied  liability  and  did  not  participate  in  the  trial  of  the  wrongful 
death  action;  that  in  a  garnishment  proceeding  the  trial  court  was  obliged 
to  determine  what,  if  anything,  was  due  Wold  from  the  Indemnity  Compo- 
under the  terms  of  its  contract;  that  the  contract  of  indemnity  was  against 
loss  by  casualty  and  was  absolute  upon  happening  of  the  loss,  provided 
there  was  no  breach  by  the  insured  of  the  conditions  of  the  policy.  The 
opinion  continued:  (pp.  *H2-*H3)  "The  garnishee  repudiated  its  obligation 
by  its  failure  to  appear  and  take  part  in  the  defense  of  Wold  in  the 
original  proceedings,  and  it  is  not  now  in  a  position  to  question  the  result 
of  that  action.  The  beneficial  plaintiff  had  a  right  to  have  the  question  of 
the  indebtedness  determined,  and  the  amount  found  due  from  the  garnishee 
applied  to  the  payment  of  the  judgment,  not  because  of  any  privity  between 
the  plaintiff  and  the  garnishee  defendant,  but  because  of  the  right  of 
the  judgment  creditor  to  have  money  due  from  the  garnishee  under  the 
terms  of  the  insurance  contract  existing  between  the  parties,  applied  to 
the  payment  of  the  judgment.  Kinnan  vs.  Hurst  Co.,  31?  111.  251.  Under 
the  facts  and  circumstances  in  the  instant  case  the  amount  that  may  be  due 
from  the  insurance  company  to  the  assured  is  subject  to  garnishment 
proceedings,  although  the  liability  is  disputed".   The  court  then  went  on 
to  say,  (pp.  &i|Ul5Js  "The  rule  in  this  state  is  that  a  judgment 
creditor,  by  garnishment  proceedings, -may  recover  only  such  indebtedness 
as  his  debtor  might  recover  in  an  action  of  debt  or  in  an  action  of 
assumpsit  against  the  defendant,  Glen  Falls  Indemnity  Company,  and 'the 
rule  is  no  different  where  the  indebtedness  is  denied  by  the  garnishee 
as  in  the  instant  case.  The  burden  to  establish  such  liability  is 
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upon  the  plaintiff.  In  the  instant  case  the  beneficial  plaintiff 
recovered  a  judgment  against  Arthur  E.  Wold,  and  the  question  arise  , 
the  garnishee  indebted  to  the  judgment  debtor  upon  a  policy  of  insurance! 
In  the  action  before  us  the  garnishee  denied  that  it  was  indebted  to  the 
judgment  debtor,  which  indebtedness,  if  established,  is  to  be  applied 
payment  of  the  judgment".   The  court  held  in  this  case  that,  the  insurance 
carrier,  in  the  garnishment  proceeding,  was  in  no  position  to  question  the 
result  of  the  wrongful  death  action,  it  having  repudiated  its  obligation 
to  appear  and  take  part  in  the  defense  of  the  insured  in  that  case.   The 
court  stated,  however,  that  the  liability  of  the  insurance  company  to  the 
insured  must  be  measured  by  the  terms  of  the  policy  and  that  the  judgment 
creditor  could  only  recover  the  amount  his  judgment  debtor  might  have 
recovered  against  the  insurance  company. 

In  Drennan  vs.  Bunn,  124  Hi.  175  it  appeared  that  Thomas  J.  Bunn 
sold  to  Frank  P.  Drennan  two  promissory  notes  executed 'by  R.C.  Huskey  and 
Eva  J.  Huskey,  Bunn  endorsed  these  notes  without  recourse,  and  delivered  them, 
together  with  the  trust  deed,  which  had  been  given  to  secure  their  payment, 
to  Drennan.   Thereafter  Drennan  filed  two  suits  against  R.C.  Huskey  and 
Eva  J,  Huskey.  One  was  an  ejectment  action  to  recover  possession  of  the 
land  and  the  other  was  a  foreclosure  proceeding.   The  defense  of  usury 
was  interposed  in  both  suits.  Huskey  paid  $671.00,  admittedly  due,  after 
deduction  of  all  interest  that  had  been  paid,  and  the  ejectment  sui^ 
was  dismissed.  The  foreclosure  suit  was  prosecuted  'to  a  final  decree,  which 
dismissed  the  complaint,  the  court  finding  that  the  notes  were  usurious 
and  that  all  interest  had  been  forfeited  and  that,  after  deducting  the 
interest  that  had  been  paid  and  the  sum  Drennan  had  received  from  Kuskey, 
all  that  was  due  on  the  notes  had  been  paid.  Thereupon  Drennan  sued 
Bunn  to  recover  the  difference  between  the  amount  Drennan  actually  received 
on  the  notes  and  the  amount  due  thereon  at  the  time  he  purchased  them.  In 
the  Circuit  Court  judgment  was  rendered  for  the  defendant  and  the  Appellate 
Court  affirmed.  Upon  further  appeal,  the  Supreme  Court  reversed  the  judgments 
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of  the  Circuit  and  Appellate  Courts  and  in  the  course  of  its  opinion  stated  t.nat 
two  questions  arose  on  the  record.  First,  is  the  vendor  of  negotiable  no*. 
in  the  absence  of  express  representation,  and  who  assigns  them  without 
recourse,  liable  on  an  implied  warranty,  for  any  deficiency  between  t 
amount  apparently  due  upon  the  face  of  the  instrument  and  the  amount 
legally  collectible  upon  it?  '  Second,  if  liable,  is  the  vendor  concluded 
by  the  judgment  between  his  vendee  and  the  payor  of  the  instrument, 
reason  of  having  been  notified,  in  apt  time,  of  the  pendency  of  the  suit 
and  of  the  defense  of  usury  set  up  by  the  payor,  although  not  expressly 
requested  to  take  charge  of  the  suit,  and  not  notified  that  the  vendee 
intends  to  hold  him  responsible  for  the  result  of  the  suit?  The  court 
answered  both  questions  in  the  affirmative  and  in  the  course  of  its  opinion 
said  (p.  188):  "Where  one  party  is  liable  to  indemnify  another  against 
a  particular  loss,  it  is  because,  by  law  or  by  contract,  the  primary 
liability  for  such  loss  is  upon  the  party  indemnifying,  and  in  such 
instances  the  party  bound  to  indemnify  is  in  privity  with  the  party  to 
be  indemnified,  and  he  therefore  has  a  direct  interest  in  defeating  any 
suit  whereby  there  may  be  a  recovery  as  to  the  subject  matter  of  the 
indemnity,  against  the  party  to  be  indemnified.  The  party  to  be  indemnified, 
moreover,  is  manifestly,  directly  interested  in  having  him  defeat  all 
recovery  in  such  suit,  and  so  their  respective  interests  and  duties  in 

respect  of  such  suit'  must  be  the  same*1 . 

.  .  ■  ., ,...'.  supra 

The  court  in  Drennan  vs.  Bunn/cited  and  quoted  from  various 
authorities  among  them  Littleton  vs„  Richardson,  3^  N.H/179,  where  it  is 
said:  "When  a  person  is  responsible  over  to  another,  either  by  operation 
of  law  or  by  express  contract,  and  he  is  duly  notified  of  the  pendency 
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of  the  suit,  and  requested  to  take  upon  himself  the  defense  of  it,  he  i3  no 
longer  regarded  as  a  stranger,  because  he  has  the  right  to  appear  and 
defend  the  action,  and  has  the  same  means  and  advantages  of  controverting 
the  claim  as  if  he  were  the  real  and  nominal  party  upon  the  record.  In 
every  such  case,  if  due  notice  is  given  to  such  person,  the  judgment,  if 
obtained  without  fraud  or  collusion,  will  be  conclusive  against  him 
whether  he  has  appeared  or  not1'.  The  court  then  stated  that  in  nr.^rous 
other  cases  the  general  doctrine  is  asserted  that  notice  to  the  party 
responsible  over,  imposed  upon  such  party  the  duty  of  defending,  and 
renders  him  liable  for  the  result  of  the  suit  and  held  that  the  decree 
in  the  foreclosure  proceeding  was  binding  and  conclusive  against  3unn, 
he  having  had  notice  of  that  suit. 

In  Butler  vs.  Continental  Oil  Co.,  182  S.W.  2d,  843,  the  Court 
of  Civil  Appeals  of  Texas  stated  that  it  was  the  settled  law  of  that 
and  other  states  that,  where  a  person  who  is  responsible  to  another  for 
whatever  may  be  recovered  in  a  suit  either  by  operation  of  law  or  by 
express  contract,  has  notice  of  a  suit  against  the  latter  and  has  been 
given  an  opportunity  to  appear  and  defend,  the  judgment  which  is  rendered 
in  the  action,  if  obtained  without  fraud,  will  be  conclusive  on  him 
whether  he  appeared  or  not.  In  the  course  of  its  opinion  the  court  said: 
"It  is  uniformly  held  that,  in  such  a  case,  the  person  responsible  over 
is  no  longer  regarded  as  a  stranger  because  he  has  had  notice  of  the  action, 
the  right  to  appear  and  defend  the  action, and  the  same  means  of  controverting 
the  claim  asserted  as  if  he  had  been  made  a  formal  party  to  the  record  and 
that  it  would  be  unreasonable  to  permit  him  to  contest  the  justice  of  the 
claim  in  the  suit  against  himself,'  after  having  neglected  or  failed  to  show 
its  injustice  in  the  suit  against  the  person  to  whom  he  is  responsible 


over". 
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In  State  Bank  vs.  American  Surety  Co.,  288  M.W.  7,  the  Supreme 
Court  of  Minnesota  said  that  a  judgment  recovered  against  an  indemnitee 
upon  an  obligation  covered  by  a  contract  of  indemnity  is  conclusive  against 
the  indemnitor  in  an  action  by  the  indemnitee  to  recover  indemnity,  if 
the  indemnitee  gave  the  indemnitor  notice  of  the  pendency  of  the  action 
in  which  the  judgment  was  recovered  and  requested  him  to  assume  the 
defense.   In  the  course  of  the  opinion  the  court  cited  2  Van  Fleet,  Former 
Adjudication,  p.  11?8,  sec.  579  where  it  is  said:  "If  the  person  sued 
gives  due  notice  of  the  pendency  of  the  suit  to  the  one  who  is  responsible 
over  and  requests  him  to  assume  the  defense,  all  the  cases  agree  that 
the  latter  will  be  concluded  by  the  judgment  rendered,  if  sued  upon  his 
obligation  by  the  former". 

"Where  it  is  the  duty  of  an  automobile  liability  insurer  to  defend 
an  action  against  'the  insured  and  the  insurer  erroneously  or  wrongfully 
refuses  to  do  so  on  the  ground  that  the  claim  upon  which  the  action  against 
the  insured  is  based  is  not  within  the  coverage  of  the  policy,  the  insurer 
is  guilty  of  a  breach  of  the  contract  which  renders  it  liable  to  the 
insured  for  all  damages  resulting  to  him  as  a  result  of  such  breach". 
(5  A  Am.  Jur.  Automobile  Insurance,  sec.  127).  The  obligations  created 
by  the  insurer's  refusal  to  defend  are  to  pay  the  .amount  of  the  judgment 
rendered  against  the  insured  in  the  action  brought  against  him  by  the 
injured  party,  and  the  expense  the  insured  was  put  to  by  reason  of  making 
the  defense  himself,  including  his  court  costs,  attorney  fees  and  other 
reasonable  expenses.  (5A  Am.  Jur.  Automobile  Insurance,  sec.  128). 

In  an  annotation  in  49  A.L.R.  2d  694,  it  is  said  (p.  ?Il)  that 
all  the  cases  agree  that  where  it  is  the  insurer's  duty  to  defend,  and 
insurer  wrongfully  refuses  to  do  so  on  the  ground  that  the  claim  upon  which 
the  action  against  the  insured  is  based  is  not  within  the  coverage  of 
the  policy,  the  insurer  is  guilty  of  a  breach  of  contract  which  renders  it 
liable  to  the  insured  for  all  damages  resulting  to  him  as  a  result  of  such 
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breach.  On  pages  717,  713  of  this  same  annotation  it      i  toat  if 

insurer  unjustifiably  fails  to  defend  such  an  action  against  the  insured 

on  the  ground  that  the  claim  upon  which  the  action  against  the  insured  was 

based,  is  outside  the  coverage  of  the  policy,  and  the  insured  thereupon 

undertakes  the  defense  of  the  action,  the  insurer  is  liable  for  the  amount 

of  the  judgment  obtained  in  such  action  against  the  insured  and  the 

reasonable  and  necessary  expenses  which  the  insured  has  incurred  in 

conducting  the  defense  (p.  72l) .  The  term  "reasonable  and  necessary  expenses" 

includes  reasonable  attorney  fees  (p.  727) ,  court  costs  taxed  or  incurred 

in  the  suit  (p.  730),  reasonable  witness  and  stenographers  fees  (pp.  731,  732), 

and  investigating  expenses  (p.  733).  Among  the  Illinois  cases  cited  are 

Kinnan  vs.  Charles  B.  Hurst  Co.,  317  Hi.  251,  148  N,E.  12;  Lincoln 

Park  Arms.  Bldg.  Corp.  vs.  U.S.  Fidelity  and  Guaranty  Co.,  287  111.  App. 

520,  5  N.E.  2d  773;  Oscar  Heineman  Corp.  vs.  Standard  Surety  and  Casualty 

Co.,  289  Hi.  APPo  358,  7  N.E.  2d  389;  Coulter  vs.  American  Employers  Ins. 

Co.,  333  111.  App.  631,  78  N.E.  2d  131. 

While  the  wrongful  refusal  of  the  insurer  to  conduct  the  defense 

makes  it  lia'cle. 
of  an  action  based  upon  a  claim  within  the  coverage  of  the  policy/  the 

insurer  is  not  exposed  to  a  greater  liability  to  the  insured  than  the  limit 
of  the  amount  stated  in  the  policy.  The  failure  to  defend,  however,  does 
expose  the  defendant  to  the  additional  liability  for  the  cost  and  expense 
which  plaintiff  was  put  to  by  reason  of  defendant's  breach  of  the  contract 
and  embraces  reasonable  attorney  fees.  (Manheimer  Bros.  vs.  Kansas  Casualty 
and  Surety  Co.,  149  Minn.  482,  184  N.W.  189;  Coulter  vs.  American  Employers' 
Ins.  Co.  333  111.  App.  631,  641). 

No  issue  is  made  in  this  case  as  to  the  issuance  of  the 

policy,  the  coverage  therein  provided  or  notice  by  the  insured  to  his 

or  insured's  request  that  the 'insurer 
insure^ /undertake  the  "def ense  of  the  wrongful  death  action.  Appellant, ' 5 

contention  here  is  simply  that,  under  the  provisions  of  the  policy,  it  was 

not  required  to  provide  any  defense  for  its  insured  and  that  it  was 

justified  in  refusing  to  do  so.  The  Civil  Practice  Act  authorizes 
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the  entry  of  a  summary  judgment  in  any  proper  case.  The  pleading3  are 

not  to  be  conclusive,  if  there  are  no  disputed  questions  of  fact  except 

made  ■    • 

those /by  the  pleaders.  Where  plaintiff's  affidavits  are  sufficient, 

entry  of  summary  judgment  is  not  prevented  by  reason  of  the  fact  that 

defendant  has  filed  pleadings  which,  on  their  face,  set  up  a  good 

defense,   The  primary  purpose  of  affidavits  under  summary  judgment 

proceedings  is  to  inform  the  court  whether  or  not  there  is  in  fact  an 

issue  worthy  of  trial.  If  no  such  issue  of  fact  is  shown,  summary  judgment 

may  be  entered  in  the  absence  of  a  trible  issue  of  fact.  Harrell  vs. 

Summers,  32  111.  App.  2d,  358,  178  N.E.  2d  133. 

What  appeared  from  the  pleadings,  exhibits  and  affidavits 

and  what  the  record  in  this  case  disclosed  to  the  trial  court  at  the 

time  counsel  for  the  respective  parties  moved  for  a  summary  judgment 

was  that  on  January  21,  19*1-8,  defendant  issued  to  plaintiff  its  insurance 

policy  which  contained  its  insuring  agreement,  coverages,  ifcsxsxsHxssx 

s£g£8»$£xand  its  exclusion  provisions;  that  the  copy  of  this  policy, 

attached  to  the  complaint  is  a  true  and  correct  copy  of  said  policy;  that 

this  policy  was  in  full  force  and  effect  on  and  after  the  month  of  June, 

1953;  that  on  June  20,  1953  William  A.  Sandell  died  as  a  res-alt  of  injuries 

which  he  received  when  he  was  shot  by  the  plaintiff;  that  thereafter 

plaintiff  was  indicted  for  the  crime  of  manslaughter,  plead  not  guilty, 

was  convicted  and  sentenced  to  the  penitentiary  as  a  result  of  his  shooting 

Sandell;  that  subsequently  the  administrator  of  Sandell1 s  estate  brought 

an  action,  against  plaintiff  to  recover  for  the  alleged  wrongful  death 

of  Sandell;  that  defendant  x^as  notified  of  that  action  and  requested  to 

undertake  its  defense  on  behalf  of  the  defendant  in  that  proceeding,  the 

plaintiff  in  the  instant  cause;  that  defendant  refused,  taking  the  position 

that,  under  the  provisions  of  its  policy,  it  was  in  no  way  obligated  to  the 
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plaintiff;  that  the  insured  then  employed  counsel  and  interposed  a  defense 

in  the  wrongful  death  action;  that  the  wrongful  death  action  culiminat 

in  a  finding  that  plaintiff  here,  the  defendant  in  the  wrongful  death 

not  guilty  of  wilful  or  wanton  misconduct  but  was 
action,  was/guilty  of  negligence' in  connection  with  the  death  of  Sandell 

and  a  judgment  was  rendered  in  favor  of  the  administration  of  Sandell' s 

estate  and  against  plaintiff  here  for  $9000.00;  that  plaintiff  paid  that 

judgment  and  became  obligated  to  pay  $2500.00  to  his  attorney  for  his 

services  in  representing  him  in  the  wrongful  death  action;  that  $2500.00 

is  the  reasonable  and  customary  fee  for  the  services  rendered  by  counsel 

representing  plaintiff  in  the  wrongful  death  action  and  there  is  no 

showing  or  contention  that  it  is  not. 

The  pleadings  and  affidavits  in  this  record  disclose  no 
conflict  as  to  the  facts.  The  trial  court  and  counsel  for  both  parties 
recognized  that  the  record  presented  no  triable  issue  of  fact  and  that  the  case  was 
a  proper  one  for  the  entry  of  a  summary  judgment.   In  our  opinion,  as 
indicated,  the  record  of  plaintiff's  conviction  of  manslaughter  in 
connection  with  the  death  of  William  A.  Sandell  presented  no  defense 
to  the  instant  proceeding  and  under  the  authorities  cited,  defendant  is 
bound,  under  the  admitted  facts  disclosed  by  this  record,  by  the  judgment 
rendered  in  the  wrongful  death  action. 

With  reference  to  including  $2500.00  attorney  fees,  the 
affidavit  of  counsel  for  appellee  set  forth  facts  which  warranted  the 
trial  court  in  including  this  amount  in  the  summary  judgment.  The 
counter-affidavit  filed  by  counsel  for  appellant  did  not  make  any  issue 
of  the  amount  of  attorney  fees.  What  counsel  said  in  this  counter-affidavit 

was  that  he  was  a  practicing  attorney  in  -Kane  County,  represented  defendant 

and  ■'  ■•"■.■• 

in  this  action/ had  represented  other  insurance  companies  in  natters 
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involving  insurance  litigation.  Affiant  averred  that  defendant  o 
refused  to  defend  Gould  in  the  wrongful  death  action  and  has  refused 
to  reimburse  Gould  for  the  amount  of  the  judgment  rendered  against  him 
in  that  action  because  the  claim  of  the  plaintiff,  Gould,  came  within  the 
exclusions  set  forth  in  the  policy  of  insurance.  A3  to  attorney  fee3, 
counsel's  affidavit  stated:  "Section  155  of  the  Insurance  Code  of 
Illinois  provides  in  part  for  the  allowance  of  attorney  fees  in  the  event 
an  insurance  company  refused  vexatiously  and  without  reasonable  cause 
to  pay  a  loss  but  further  provides  that  the  allowance  thereof  shall  not 
exceed  $500.00;  that  there  is  no  showing  in  this  record  that  the  refusal 
to  pay  the  judgment  and  attorney  fees  claimed  was  done  vexatiously  or 
without  reasonable  cause  and  that  the  pleadings  and  affidavit  show  that 
the  refusal  was  based  on  defendant's  position  that  the  act  of  the  plaintiff 
was  within  the  exclusions  heretofore  set  forth". 

The  section  of  the  Insurance  Code  relied  upon  by  counsel' for 
appellant  has  no  application  to  the  question  of  allowance  of  attorney  fees 
in  the  instant  case.  That  section  applied  where  a  judgment  has  been 
obtained  which  the  insurer  is  required  to  pay  but  which  it  vexatiously 
and  without  reasonable  cause  refuses  to  pay.  The  instant  action  is 
brought  to  reimburse  the  insured  for  the  amount  of  a  judgment  rendered 
against  him  which  he  paid  and  to  recover  attorney  fees  which  the  insured 
incurred  in  defending  an  action  which,  under  the  provisions  of  the  insurance 
contract,  issued  by  the  insurer,  the  insurer  was  obligated  to  defend. 
Here  the  insurer  repudiated  its  obligation  by  its  refusal  to  take  pari: 
in  the  defense  of  the  wrongful  death  action  and  therefore  is  not  now  in 
a  position  to  question  the  result  of  that  action. 
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Appellant's  refusal  to  defend  the  wrongful  death  action  made 
it  obligatory  upon  appellee  to  procure  the  services  of  an  att      and 
having  done  so,  appellant  iS/  under  the  provisions  of  its  contract, 
obligated  to  reimburse  appellee  for  such  attorney  fees.  Insurer's  counter. 
affidavit  with  reference  to  attorney  fees  neither  questions'  the  amount 
sought  to  be  recovered  nor  challenges  the  propriety  of  allowing  an 
attorney  fee. 

The  provisions  of  this  insurance  policy  are  not  doubtful  or 
difficult  of  interpretation.  The  conclusion  arrived  at  by  the  trial  court 
is  reasonable  and  supported  by  the  authorities.  Its  action  in  rendering 
the  judgment  appealed  from  is  sustained  by  the  record  and  is  affirmed. 


•  Judgment,  affirmed. 


McNEAL,  J.  CONCURS. 
SMITH,   J.  CONCURS. 
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LINCOLN  DIXIE  FREIGHT  LINES,  INC, 
Plaintiff -Appellant , 
v. 
ARROW  MOTOR  TRANSIT,  INC., 

Defendant -Appellee. 


(3+l.Q?3jj} 


APPEAL   FROM 


MUNICIPAL  COURT 


OF  CHICAGO 


MR..  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT: 


Plaintiff  sued  to  recover  $1,425  as  a  balance  due  on  an 
agreed  rental  at  $75  per  month  for  use  of  its  realty  for  storage  of 
defendant's  equipment.   The  court  entered  judgment  for  $150. 
Plaintiff,  appealing,  asks  that  judgment  be  entered  for  $1,425. 

During  August,  1957 ,  Gus  Dinovo,  who  was  in  a  trucking 
partnership  operating  under  the  name  of  Arrow  Motor  Transit,  Inc., 
with  his  two  brothers,  visited  Vincent  Leoni?  president  of 
plaintiff,  and  agreed  to  pay  plaintiff  $75  a  month  to  store  trucking 
equipment  on  plaintiff's  lot.   Trucks  were  stored  there  until  some 
time  in  December,  1959.   During  1959  the  Dinovo  brothers  formed  a 
corporation  under  the  name  of  Arrow  Motor  Transit,  Inc.,  and 
became  owners  of  all  the  shares  of  stock.   The  corporation  assumed 
all  the  partnership  assets  and  liabilities.   Payments  on  the  account 
were  made  to  plaintiff  in  November,  1957,  April,  1958,  July,  1958, 
January,  1959  and  September,  1959,  in  the  aggregate  amount  of 
$850.   These  payments  were  recorded  in  Arrow's  books  as  "terminal 
expense,"  an  account  that  embraced  janitors,  repairs  and  similar 
maintenance  expenses  in  connection  with  trucking  terminals. 
Arrow  had  terminals  in  Chicago  and  Fort  Wayne.   Arrow1 s  books  had 
no  account  payable  to  plaintiff  as  a  creditor.   Plaintiff  had  not 
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performed  any  work  at  any  of  Arrow's  terminals. 

During  September,  1959,  the  Dinovo  brothers  sold  all 
of  their  stock  in  defendant  to  Albert  J.  Wilkins.   Prior  to  the 
sale  of  the  stock  Gus  Dinovo  gave  Wilkins  a  list  of  accounts 
payable.   This  list  did  not  show  plaintiff  as  a  credito. .   The  list 
referred  to  a  sum  of  $686.50  as  an  "unlocated  difference"  and 
noted  that  this  item  was  to  create  "a  cushion  to  cover  any  un- 
recorded liabilities."   Prior  to  the  consummation  of  the  stock 
sale  Wilkins  also  received  from  the  Dinovo  brothers  a  profit  and 
loss  statement  of  Arrow.   Both  of  the  statements  were  drawn  by 
certified  public  accountants.   Neither  listed  plaintiff  as  a 
creditor  or  showed  any  amount  due  to  it. 

Plaintiff  sent  monthly  statements  for  the  rental  to 
Arrow.   Mr.  Wilkins  did  not  find  any  of  the  statements  in  the 
records  of  Arrow.   Gus  Dinovo  did  not  know  whether  the  statements 
were  received  by  Arrow.   When  plaintiff  asked  for  the  balance  of 
the  arrearage  in  rent  Wilkins  sent  Gus  Dinovo  to  contact 
plaintiff  in  order  to  ascertain  the  reason  for  the  request.   After 
conferring  with  plaintiff's  president,  Gus  Dinovo  advised  Wilkins 
that  plaintiff  would  settle  its  claim  for  $750.   Wilkins  stated 
he  saw  no  reason  for  settlement  since  defendant  was  using  its 
own  property  for  storage  of  its  equipment.   Wilkins  then  inquired 
of  defendant's  dispatcher  and  learned  that  defendant  had  been 
using  plaintiff's  lot  "on  occasion."   The  dispatcher  thought  that 
this  was  not  because  of  any  financial  arrangement  but  because  of 
friendship  between  the  Dinovos  and  the  president  of  plaintiff. 
The  following  month  defendant  had  its  trucks  removed  from 
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plaintiff's  property.   Vincent  Leoni,  president  of  plaintiff,  had 
been  a  business  friend  of  Gus  Dinovo   for  15  years,  but  not  a  social 
friend.   At  the  trial  Leoni  and  Gus  Dinovo  testified  for  plaintiff. 
Albert  J.  Wilkins  and  Vincent  Kramer,  an  accountant,  testified  for 
defendant.   The  opinion  of  the  crial  judge  was  that  plaintiff  had 
failed  to  prove  a  contract  between  it  and  defendant;  that  any 
agreement  was  between  plaintiff  and  Gus  Dinovo;  that  this  agreement 
was  not  binding  on  defendant;  that  the  court  could  not  believe 
Dinovo  under  oath;  that  the  latter  was  a  friend  of  Leoni;  that 
any  money  due  plaintiff  should  be  collected  from  Dinovo;  that 
subsequent  to  the  time  Wilkins  purchased  the  stock  certain  vehicles 
of  defendant  were  occasionally  stored  on  plaintiff's  lot;  and  that 
defendant  continued  this  use  for  two  months  after  being  informed 
thereof,  and  should  pay  $150  as  rental  at  $75  per  month  for  the 
use  of  plaintiff's  lot  for  two  months. 

Plaintiff's  theory  is  that  the  finding  that  it  was 
entitled  to  only  two  months  of  the  rental  claimed  is  against  the 
manifest  weight  of  the  evidence.   Defendant  argues  that  the  record 
does  not  tend  to  support  plaintiff's  claim  and  that  the  testimony 
of  Gus  Dinovo  is  worthless.   The  general  rule  is  that  positive 
testimony  of  a  witness  uncontradicted  and  unimpeached  cannot  be 
disregarded.   There  may  be  such  an  inherent  improbability  in  the 
statements  of  a  witness  as  to  induce  the  court  or  jury  to  dis- 
regard his  testimony  even  in  the  absence  of  any  direct  conflicting 
testimony.   But  neither  court  nor  jury  can  through  mere  caprice 
disregard  the  testimony  of  an  unimpeached  witness.   People  v. 
Davis,  269  111.  256;  Stephens  v.  Hoffman,  257  111.  497;  People  v. 
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Ahrling,  279  111.  70;  Kuehne  v.  Malach,  286  111.  120. 

Plaintiff,  through  Leoni,  and  Gus  Dinovo  for  the 
partnership,  made  an  oral  agreement  for  the  storing  of  trucking 
equipment  on  plairtiff's  lot  at  an  agreed  rental  of  $75  per  month. 
The  partners  organized  the  defendant  corporation.   They  owned  all 
the  shares  of  stock.   In  September,  1959,  the  Dinovo  brothers  sold 
their  shares  of  stock  to  Mr.  Wilkins0   In  the  list  of  accounts 
payable  they  did  not  include  the  name  of  plaintiff  as  a  creditor. 
Plaintiff  sent  a  bill  each  month  to  the  partners  and  on  incorporation 
to  the  corporation.   Five  payments  totaling  $850  were  paid  to 
plaintiff  and  credited  to  the  rental  account.   The  trial  judge 
said  that  the  testimony  established  an  agreement  between  plaintiff 
and  Gus  Dinovo.   He  thought  this  was  an  individual  agreement  not 
binding  on  the  corporation.   He  commented  that  Gus  Dinovo  was  a 
friend  of  the  president  of  plaintiff  and  that  after  hearing 
Dinovo  testify  he  could  not  believe  him  under  oath.   He  gave 
judgment  for  $150  because  defendant  continued  to  use  plaintiff :s 
property  for  approximately  two  months  after  being  informed.   The 
testimony  of  Dinovo  is  not  contradicted.   It  cannot  be  rejected. 
He  testified  that  he  and  his  brothers  "changed  the  partnership 
into  a  corporation  some  time  in  1959"  and  that  the  corporation 
took  over  all  of  the  assets  and  obligations  of  the  partnership. 
The  testimony  of  Dinovo  is  corroborated  by  the  facts  and 
circumstances.   The  corporation  was  organized.   The  stock  was 
sold  to  Wilkins.   The  trucking  equipment  continued  to  be  stored 
on  plaintiff's  lot.   The  account  book  kept  by  the  partnership 
continued  to  be  used  as  the  account  book  of  the  corporation. 
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Plaintiff  had  no  control  over  the  manner  in  which  the  partnership  or 
the  corporation  kept  accounts.   The  fact  that  the  indebtedness  to 
plaintiff  was  not  shown  on  defendants  books  or  in  the  List  of 
accounts  supplied  by  the  Dinovo  brothers  to  Wilkins  at  the  time  of 
the  stock  transfer  cannot  defeat  plaintiff's  claim.      onl>  real 
dispute  is  not  the  validity  of  the  debt  but  whether  the  corporation 
became  the  debtor.   In  view  of  the  positive  testimony  supporting 
plaintiff's  claim  and  strong  corroborating  circumstances,  we  think 
that  it  was  the  duty  of  the  trial  judge  to  enter  judgment  for  the 
amount  proved. 

Defendant  mentions  but  does  not  argue  that  the  promise 
upon  which  plaintiff  sues  violates  the  statute  of  frauds  in  that  it 
is  unenforceable  because  not  in  writing.   This  defense  was  not 
presented  in  defendant's  answer  or  in  any  manner  in  the  trial  court. 
Plaintiff  "had  no  opportunity  to  meet  it  and  the  trial  judge  was 
not  given  the  opportunity  to  pass  on  it.   Section  43(4)  of  the 
Civil  Practice  Act  mentions  the  statute  of  frauds  as  one  of  the 
defenses  required  to  be  plainly  set  forth  in  the  answer  or  reply. 
It  is  interesting  to  note  that  Sec.  48  states  that  the  defendant 
may,  within  the  time  for  pleading,  file  a  motion  for  dismissal  of 
the  action  or  for  other  appropriate  relief  upon  the  grounds, 
among  others,  that  the  claim  or  demand  asserted  is  unenforceable 
under  the  provisions  of  the  statute  of  frauds.   Under  the  facts 
of  this  case  we  do  not  think  that  the  statute  of  frauds  may  be 
interposed.   The  defendant  is  in  no  position  to  urge  that 
defense  at  this  time. 
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The  judgment  is  reversed  and  the  cause  is  remanded 

with  directions  to  enter  judgment  against  the  defendant  for  $1,425. 

Ebbert  v.  Metropolitan  Life  Ins0  Co.,  369  111.  306,  310. 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

FRIEND,  P.J.,  and  BRYANT,  J.,  concur. 


A 
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APPEAL  FROM  THE  TOWN  COURT 

OF  CICERO 

OF  COOK  COUNTY,  ILLINOIS 


'- 
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RALPH  BARTUCH, 

Appellee, 
v. 
HENRY  M„  KARIKOMI, 

Appellant. 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT: 

Plaintiff  brought  suit  in  the  town  court  of  Cicero, 
Illinois  to  recover  damages  for  personal  injuries  and  property 
damage  alleged  to  have  been  sustained  as  the  result  of  a  collision 
with  defendant's  car  at  the  intersection  of  La  Salle  and  Superior 
Streets  in  the  City  of  Chicago  on  November  17,  1959,  due  to 
defendant's  alleged  negligence.   Defendant  was  not  a  resident  of 
the  Town  of  Cicero  but,  rather,  a  resident  of  Chicago,  living  at 
1032  West  Oakdale  Avenue.   Within  the  time  prescribed  for  pleading, 
defendant,  with  supporting  affidavit,  duly  filed  a  special 
appearance  and  motion  to  dismiss  or  in  the  alternative  a  motion 
to  transfer  the  cause  to  the  circuit  court  of  Cook  County, 
alleging  that  the  territorial  jurisdiction  of  the  town  court  of 
Cicero  was  limited  to  the  Town  of  Cicero,  that  the  accident  did 
not  occur  within  the  territorial  limits  of  the  town,  and  that 
defendant  was  not  at  the  time  of  the  occurrence,  nor  at  the 
time  of  service  of  process  upon  him,  nor  at  the  time  the  motion 
was  made,  a  resident  of  the  Town  of  Cicero,  but  at  all  times 
resided  at  1032  West  Oakdale  Avenue  in  Chicago,  and  contending 
that  the  town  court  of  Cicero  is  without  jurisdiction  of  causes 
based  upon  occurrences  taking  place  outside  the  territorial 
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jurisdiction  of  the  court  and  involving  defendants  not  residents 
of  the  Town  of  Cicero.   Both  the  motion  to  dismiss  and  the 
alternative  motion  to  transfer  were  denied  by  the  town  court  of 
Cicero,  and  defendant  was  ordered  to  plead  within  thirty  days. 
He  filed  no  further  pleading,  and  on  April  27,  1961  a  action  was 
made  for  default  judgment  by  reason  of  defendant's  failure  to 
plead.   Pursuant  to  this  motion  the  court  ordered  that  "a  judgment 
by  default  be  allowed  in  favor  of  the  plaintiff  in  the  amount  and 
in  accordance  with  the  complaint,"  from  which  defendant  appeals. 

In  his  brief  plaintiff  "agrees  completely"  that  since 
the  case  of  People  ex  rel.  Norwegian-Am.  Hosp. ,  Inc.  v.  Sandusky, 
21  111. 2d  296  (1961),  the  law  "as  to  the  venue  question  has  been 
settled  and  hence,  the  instant  case  should  be  transferred  to  the 
Circuit  Court  of  Cook  County  after  vacating  of  the  default 
judgment."   That  case  is  squarely  in  point  and  decisive  of  the 
issue  presented. 

However,  plaintiff's  counsel  states  that  he  had 
several  defaults  in  other  cases  entered  on  the  same  date  as  was 
the  one  here  under  consideration,  and  that  judgment  by  default 
was  entered  in  the  instant  proceeding  by  mistake  and  inadvertence. 
He  argues  that  defendant's  counsel,  rather  than  appealing  from 
the  judgment,  should  have  filed  a  further  motion  to  vacate  the 
court's  order  denying  defendant's  motion  to  transfer  the  cause, 
and  therefore  asks  that  the  appeal  be  dismissed.   If  defendant 
had  pursued  this  course  his  motion  to  vacate  would  have 
constituted  a  general  appearance  under  the  provisions  of 
paragraph  (3)  of  section  20  of  the  Civil  Practice  Act  (111.  Rev. 
Stat.  1961,  ch,  110)  which  reads  as  follows: 
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"  .  .  .  .   If  the  court  sustains  the  objection,  an 
appropriate  order  shall  be  entered.   Error  in  ruling 
against  the  defendant  on  the  objection  is  waived  by  the 
defendant's  taking  part  in  further  proceedings  in  the 
case,  unless  the  objection  is  on  the  ground  that  the 
defendant  is  not  amenable  to  process  issued  by  a  court 
of  this  State " 

In  Winn  v.  Vogel,  345  111.  App.  425,  430  (1952),  the 

court  pertinently  observed  with  reference  to  statutory  limitation 

on  venue  that 

"this  is  a  valuable  privilege  conferred  upon  the  defendant, 
which  he  may  waive,  but  his  right  to  insist  upon  it  in 
apt  time  by  proper  objection,  motion  or  plea,  has  always 
been  recognized " 

The  principal  ground  urged  for  dismissal  of  the  appeal 
is  that  the  judgment  of  the  town  court  of  Cicero  was  not  final. 
If  the  judgment  were  allowed  to  stand  plaintiff  could  sue  out  an 
execution  and  recover  the  amount  of  $10,000.00  sought  in  the 
complaint  and  awarded  by  the  default  judgment;  this  was  a  final 
judgment. 

Accordingly  the  judgment  of  the  town  court  of  Cicero 

is  reversed  and  the  cause  remanded  with  directions  to  transfer 

it  to  the  circuit  court  of  Cook  County,  as  provided  by  paragraph 

(2)  of  section  8  of  the  Civil  Practice  Act. 

JUDGMENT  REVERSED  AND  CAUSE  REMANDED 
WITH  DIRECTIONS. 

BRYANT  and  BURKE,  JJ. ,  concur. 


Al 
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JAMES  J,  CAREY  and  FRANCES 
CAREY,  his  wife, 

Plaintiffs -Appellees, 


v. 


ADA  M.  LEE,  as  Administratrix 
the  Estate  of  WILLIAM  M„  LEE, 
deceased,  LEES  CHEMICAL  PRODUCTS 
CO. ,  a  corporation,  et  al. , 

Defendants-Appellants . 


APR  2 1 1962  r 
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APPEAL  FROM 


CIRCUIT  COURT 


COOK  COUUTY 


MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT; 


James  J0  Carey  and  Frances  Carey,  his  wife,  filed  a 
complaint  against  William  M.  Lee  and  Ada  M.  Lee,  his  wife, 
alleging  a  partnership,  and  seeking  dissolution,  an  injunction 
and  an  accounting.   Defendants  denied  that  there  was  a  partnership 
and  said  that  plaintiffs  were  not  entitled  to  an  accounting.   The 
master  in  chancery  to  whom  the  case  was  referred  became  ill. 
Thereafter  the  chancellor  appointed  a  Special  Commissioner  to 
report  his  findings  of  fact  and  conclusions  of  law,  based  on  the 
transcript  of  testimony  before  the  master,  to  which  there  was  no 
objection.   The  Commissioner  found  that  there  was  a  partnership 
which  the  parties  dissolved,  that  there  were  no  profits  or  losses 
and  recommended  that  the  complaint  be  dismissed  for  want  of 
equity.   The  chancellor  found  that  plaintiffs  were  entitled  to 
an  accounting  as  to  profits  realized  during  the  term  of  the 
partnership  and  directed  a  further  hearing.   The  Commissioner 
filed  a  second  report  finding  that  there  was  due  to  plaintiffs 
$6,164.35.   The  chancellor  entered  a  decree  dissolving  the 
partnership,  and  judgment  against  defendants  for  $6,164.35,  plus 
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interest  at  5%  per  annum  from  February  26,  1953,  because  of 
unreasonable  and  vexatious  delay,  and  costs.   William  M.  Lee  died 
July  16,  1954,  and  the  administratrix  of  his  estate  was  substituted 
as  a  defendant.   Defendants  appeal. 

An  appearance  but  no  brief  has  been  filed  for  plaintiffs. 
We  agree  with  defendants'  contention  that  plaintiffs  failed  to 
prove  that  a  partnership  existed.   Plaintiffs  were  anxious  to  form 
a  partnership  with  defendants.   Defendants  did  not  wish  to  become 
involved  in  a  partnership.   Defendants  indicated  that  they  might 
be  interested  in  forming  a  corporation  in  which  plaintiffs  and 
defendants  would  participate.   The  conduct  of  plaintiffs  indicates 
that  they  did  not  consider  themselves  partners  of  the  defendants. 
The  finding  and  decree  are  against  the  manifest  weight  of  the 
evidence.   It  is  unnecessary  to  consider  other  points. 

The  decree  is  reversed  and  the  cause  is  remanded  with 

directions  to  enter  a  decree  dismissing  the  complaint  for  want 

of  equity. 

DECREE  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 


FRIEND,  P.J. ,  and 
BRYANT,  J. ,  concur, 
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CLARENCE  RANDLE, 

Plaintiff -Appellant , 
v. 
JAMES  ADAMS, 

Defendant -Appellee. 


APPEAL  FROM 
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MUNICIPAL  COURT 


OF  CHICAGO 


MR.  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT 


Plaintiff  appeals  from  a  judgment  entered  on  a  jury 
verdict  in  favor  of  defendant  in  an  action  to  recover  for  personal 
injuries  sustained  by  plaintiff  while  riding  as  a  guest  passenger 
in  defendant's  car.   The  jury  also  answered  in  the  negative  a 
special  interrogatory  as  to  whether  defendant  was  guilty  of 
wilful  and  wanton  misconduct. 

Plaintiff  asserts  that  the  trial  court  committed 
reversible  error  in  these  particulars:   first,  by  not  allowing 
plaintiff's  counsel  to  inquire  of  the  defendant  whether  or  not  he 
ever  made  statements  concerning  a  plea  of  guilty  to  negligent 
driving  arising  out  of  the  occurrence  in  question;  secondly,  the 
court  improperly  excluded  certain  hospital  records  from  evidence; 
thirdly,  the  jury  was  erroneously  instructed. 

Around  7:00  in  the  morning  on  July  20,  1957,  defendant 
offered  to  take  plaintiff  for  a  ride.   The  weather  was  hot  and 
it  was  a  clear  day.   Traffic  was  light.   At  about  8:00  a.m.  and 
while  proceeding  east  on  107th  Street,  which  is  a  two-lane  black 
top  street,  the  steering  gear  "snatched"  to  the  right  and  while 
trying  to  straighten  up  the  car  plaintiff  bent  the  steering 
wheel.   The  car  went  off  the  road  quickly  to  the  right  and  hit 
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a  utility  pole  about  ten  feet  from  the  road. 

The  area  where  the  accident  occurred  was  residential 
and  the  speed  limit  was  25  miles  per  hour.   Plaintiff  testified 
that  immediately  prior  to  the  accident  defendant  was  driving  50 
to  60  miles  per  hour,  that  he  told  plaintiff  to  slow  down  and 
take  it  easy,  that  defendant  was  singing  and  whistling  during 
this  time,  that  the  left  side  door  came  open  10  or  12  times  and 
that  just  before  the  accident  the  door  opened  again  and  defendant 
was  trying  to  shut  it  and  hold  it  closed  with  his  left  elbow. 

Defendant  testified  that  his  speed  was  25  to  30  miles 
per  hour.   He  had  owned  the  car  for  three  years  and  thought  it 
was  in  good  shape.   He  had  had  no  indication  of  difficulty  with 
the  steering  mechanism. 

The  police  arrived  about  five  minutes  after  the 
accident.   A  police  investigation  determined  that  defendant  was 
sober,  and  there  was  no  evidence  of  drinking. 

It  is  urged  that  the  court  erred  in  not  allowing 
plaintiff  to  introduce  an  admission  by  defendant  that  he  plead 
guilty  to  a  negligent  driving  citation  arising  out  of  the 
occurrence  in  question.   The  admission  was  an  oral  statement  which 
defendant  allegedly  made  when  he  appeared  in  plaintiff's  attorney's 
office  at  the  latter' s  request.   The  attorney  wrote  down  the  oral 
statement.   Defendant  denied  the  admission  and  cannot  read. 
During  a  hearing  in  chambers  it  was  brought  out  that  the  Municipal 
Court  Records  not  only  fail  to  show  a  plea  of  guilty  to  negligent 
driving,  but  actually  show  a  discharge  from  that  citation. 
However,  plaintiff  sought  to  introduce  this  as  an  admission 
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against  interest,  regardless  of  the  underlying  truth  or  falsity 
of  the  statement.   The  trial  court  excluded  this  as  not  being 
germane  to  the  ultimate  issue  of  wilful  and  wanton  misconduct. 
Plaintiff  admits  being  unable  to  find  an  Illinois  case  wherein  a 
plea  of  guilty  to  negligent  driving  was  attempted  to  be  used  in 
a  subsequent  civil  suit  under  our  "guest  statute11  requiring 
proof  that  defendant  was  guilty  of  wilful  and  wanton  misconduct, 
but  he  argues  that  what  constitutes  wilful  and  wanton  misconduct 
is  a  question  of  degree,  citing  Foster  v.  Bilbruck,  20  111.  App.2d 
173,  and  that  this  admission  as  to  negligent  driving  when  coupled 
with  the  other  facts  and  circumstances  of  the  case  might  have 
been  sufficient  to  prove  wilful  and  wanton  misconduct.   We  agree 
that  what  constitutes  wilful  and  wanton  misconduct  is  a  matter 
of  degree,  that  each  case  must  rest  on  its  own  facts,  and  that  no 
all  encompassing  definition  can  be  made;  but  one  thing  is  certain 
and  that  is  that  wilful  and  wanton  misconduct  is  not  the  same 
thing  as  negligence.   Even  a  concession  of  negligence  would  not 
aid  plaintiff  in  proving  wilful  and  wanton  misconduct. 
Bartolucci  v.  Falleti,  382  111.  168;  Chicago,  Rock  Island  & 
Pacific  Ry.  Co.  v.  Hamler,  215  111.  525;  see  Wise  v.  Wise,  22 
111.  App.2d  54,  58.   The  facts  surrounding  the  occurrence  in 
question  provide  the  proper  basis  for  determining  the  ultimate 
issue  of  wilful  and  wanton  misconduct,  rather  than  a  legal 
conclusion  on  a  different  issue,  i. e.,  negligence,  made  by  an 
uneducated  man  a  long  time  after  the  occurrence  and  after  a 
discharge  at  the  hearing  on  negligent  driving.   Such  a  statement 
would  not  aid  the  jury  in  deciding  the  relevant  issue,  but  would 
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tend  to  cloud  the  issue  or  mislead  the  jury. 

Since  the  jury  answered  "no"  to  a  special  interrogatory 
on  wilful  and  wanton  misconduct,  the  jury  decided  the  issue  of 
liability  without  ever  reaching  the  question  of  damages.   The 
hospital  records  which  plaintiff  sought  to  introduce  unaer  Rule  5 
of  the  Rules  of  the  Municipal  Court,  while  admitting  that  such 
records  would  not  be  admissable  in  the  Circuit  or  Superior  Court, 
and  which  records  the  trial  judge  viewed  as  containing  hearsay, 
opinion  and  conjecture,  applied  only  to  the  question  of  damages 
and  that  question  is  not  pertinent  to  this  appeal.   These  records 
certainly  could  not  have  been  used  as  an  aid  in  determining  the 
basic  issue  of  liability. 

Plaintiff's  final  contention  that  the  court  improperly 
instructed  the  jury  and  placed  undue  emphasis  on  certain  factors 
is  without  merit.   Defendant's  tendered  instruction  No.  2,  given 
by  the  court,  properly  instructed  the  jury  that  plaintiff  must 
prove  wilful  and  wanton  misconduct  by  a  preponderance  of  the 
evidence.   Defendant's  instruction  No.  4  simply  recited  the  guest 
statute.   Plaintiff's  instruction  No.  10,  which  the  court  refused 
to  give,  was  essentially  the  same  as  defendant's  prior 
instruction  No.  2  on  wilful  and  wanton  misconduct,  and  plaintiff's 
characterization  of  the  latter  as  peremptory  does  not  warrant 
his  conclusion  that  the  court  thereby  indicated  its  feelings  on 
the  disputed  questions  of  fact.   The  instructions  considered  as 
a  whole  substantially  presented  the  law  of  the  case  fairly  to 
the  jurya   Bunton  v.  Illinois  Central  Ry.  Co.,  15  111.  App.2d 
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311,  330. 

The  judgment  is  affirmed. 

JUDGMENT  AFFIRMED, 

FRIEND,  P.J.,  and  BURKE,  J.,  concur. 


'  """ 
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B .  H .  DEACON  CO . ,  INC . , 
Appellee, 
v. 
E.  C.  SMITH  MFG.  CORP. , 

Appellant. 


APPEAL  FROM 


MUNICIPAL  COURT 
OF  CHICAGO 


/  F 


MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT 


In  a  suit  to  recover  damages  for  breach  of  contract , 
the  court  found  the  issues  for  plaintiff  and  entered  judgment  in 
the  amount  of  $1902.79,  from  which  defendant  appeals,  contending 
that  there  was  no  contract  because  plaintiff's  acceptance  varied 
materially  from  and  did  not  conform  to  defendant's  offer. 

It  appears  that  on  March  24,  1953  plaintiff  requested 
defendant  to  quote  on  18,500  toilet  paper  holders,  for  sale  to 
the  United  States  Navy,  all  to  be  made  in  accordance  with  bureau 
of  ships  specification  No.  30-H-3.   Of  the  holders,  15,500  were 
to  be  made  of  galvanized  steel  and  3000  of  brass,  and  all  to  be 
packed  100  to  the  carton.   On  March  27,  1953  defendant  offered 
to  make  the  holders  "Price  F.O.B.  Our  Factory."   On  May  14,  1953 
plaintiff  ordered  the  3000  brass  holders  to  "be  delivered  180 
days  after  date  of  contract."   The  order  required  compliance  by 
defendant  with  the  bureau  of  ships  specifications,  plus  two 
additional  specifications  (MIL-P-3682  and  MIL-STD-129) ;  inspection 
of  the  items  by  the  inspector  of  naval  material;  delivery  by  the 
defendant  of  the  goods  to  carrier,  wharf,  or  freight  station 
(at  the  navy's  option)  at  or  near  the  plant  of  defendant;  service 
packing;  and  conformity  with  government  general  provisions  form 
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32,  with  subsequent  amendments.   Thereafter,  on  May  20,  1953, 
defendant  advised  plaintiff  that  it  could  not  deliver  the  items 
for  the  price  previously  quoted,  and  suggested  consideration  of 
another  item  manufactured  by  defendant.   In  subsequent  correspondence 
plaintiff  insisted  on  delivery  of  the  goods  in  accordance  with  its 
order,  and  defendant  refused  to  comply. 

Defendant  interposes  the  defense  that  plaintiff's 
acceptance  did  not  conform  to  defendant's  offer.   The  basic  issue 
is  to  be  resolved  by  two  documents,  namely,  the  offer  of  defendant 
dated  March  27,  1953,  and  the  acceptance  by  plaintiff  dated  May  14, 
1953.   Defendant  contends  that  there  was  no  contract  because 
plaintiff's  acceptance  in  the  form  of  its  order  of  May  14,  1953 
introduced  several  variations  and  added  conditions  to  the  offer  of 
March  27,  1953.   The  defendant's  offer  stated  "Price  F.O.B.  Our 
Factory";  plaintiff's  order  gave  the  navy  the  option  of  requiring 
delivery  by  defendant  at  defendant's  factory,  or  at  a  carrier, 
wharf,  or  freight  station  near  defendant's  factory.   Defendant's 
offer  made  no  commitment  to  prepay  freight;  plaintiff's  order 
specified  that  freight  should  be  prepaid.   Defendant's  quotation 
was  figured  on  a  prospective  order  of  18,500  holders,  all  of 
the  same  design;  plaintiff's  order  was  limited  to  3000;  defendant 
stated  in  one  of  its  letters  that  it  could  not  afford  to  tool 
for  a  small  quantity  order.   Defendant's  offer  was  addressed  to 
plaintiff  alone;  plaintiff's  order  brought  in  the  navy  as  a  third 
party,  thus  making  defendant  responsible  not  only  to  plaintiff 
but  to  the  navy,  with  its  additional  specifications,  inspections, 
contract-cancellation  rights,  delivery-date  limitation,  price- 
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renegotiation  provisions,  etc.   Defendant's  offer  of  March  27, 
1953  was  based  on  the  conditions  set  out  in  plaintiff's  letter  of 
March  24,  1953,  not  on  later  conditions.   From  these  facts  it  is 
obvious  that  plaintiff's  order  of  May  14,  1953  was  not  an 
acceptance  of  defendant's  offer  of  March  27,  1953,  buc  a  rejection. 
The  record  shows  that  defendant  never  accepted  plaintiff's  order. 

In  Valdez  v.  Viking  Athletic  Ass'n,  349   111.  App.  376 
(1953),  the  court  held  that  a  letter  purporting  to  accept  an  offer 
of  employment  was  at  variance  with  the  terms  contained  in  the 
offer  and  therefore  the  letter  could  not  be  considered  an  acceptance 
of  the  offer.   The  court  stated  (p.  379)  that  it  is  a  fundamental 
rule  of  contracts  that  to  constitute  a  contract  by  offer  and 
acceptance,  the  acceptance  must  conform  exactly  to  the  offer,  and 
that  if  there  is  a  restatement  of  the  terms  of  the  offer  with 
some  variations,  however  slight,  the  contract  cannot  be  regarded 
as  consummated,  citing  Snow  v.  Schulman,  352  111.  63,  71  (1933). 

In  the  Snow  case  there  was  a  variance  between  the  terms 

drawn  up  in  an  application  for  a  loan  and  the  terms  decided  upon 

by  the  prospective  lender.   "To  constitute  a  contract  by  offer 

and  acceptance,"  said  the  court  (p.  71), 

"the  acceptance  must  conform  exactly  to  the  offer,  and 
although  a  reply  to  an  offer  purports  to  accept  the 
offer,  it  is  not  an  acceptance  but  is  a  counter-offer 
and  does  not  create  a  contract  where  it  adds  qualifications 
and  requires  the  performance  of  new  conditions.   (Worley 
v.  Holding  Corp.  348  111.  420.)   A  letter  written  in  reply 
to  an  offer,  which  re-states  the  terms  of  the  offer  but 
with  some  variations,  thouga  slight,  cannot  be  regarded 
as  the  consummation  of  a  contract  and  requires  an 
acceptance  upon  the  terms  thus  stated,  and  until 
unequivocally  accepted  is  a  mere  proposition  or  offer. 
Maclav  v.  Harvey.  90  111.  525." 
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In  the  Worley  case  (1932)  the  defendant  sought  to 

confirm  the  purchase  of  definite  amounts  of  bonds  to  be  issued 

by  three  school  districts  and  a  park  district,  subject,  in  each 

instance,  to  three  conditions:   the  authorization  of  the  bonds  at 

an  election  to  be  held  "within  the  next  few  days  as  scheduled"; 

a  showing  that  the  assessed  value  of  the  taxable  property  in  the 

district  permitted  their  issuance;  and  the  submission  of  an 

opinion  by  the  attorney  designated  approving  the  bond  issue. 

The  letter  of  the  plaintiff  was  not  an  acceptance  of  the 

proposition  contained  in  defendant's  letter  but  was  in  fact  a 

counterproposition;  it  substituted,  in  the  case  of  each  bond 

issue,  an  approximate  for  a  definite  number  of  bonds,  and  the 

uncertain  phrase  "if  and  when  issued"  for  an  election  shortly  to 

be  held.   In  deciding  that  there  was  no  contract,  the  court  said 

(p.  425): 

"An  acceptance  must  be  unequivocal  in  order  to 
create  a  contract.   (Section  58,  Re-statement  of  the 
Law  of  Contracts,  the  American  Law  Institute).   A 
reply  to  an  offer,  though  purporting  to  accept  it, 
which  adds  qualifications  or  requires  performance  of 
conditions ,  is  not  an  acceptance  but  is  a  counter- 
offer.  (Section  60  of  the  same  Re-statement).   To 
constitute  a  contract  by  offer  and  acceptance  the 
acceptance  must  conform  exactly  to  the  offer  and  if 
it  contains  new  conditions  there  is  no  contract. 
(Scott  v.  Fowler.  227  111.  104;  Brach  v.  Mattes on. 
298  id.  387) .   A  letter  written  in  reply  to  an  offer, 
which  re-states  the  terms  of  the  offer,  but  with  some 
variations,  though  slight,  cannot  be  regarded  as  the 
consummation  of  a  contract,  and  requires  an  acceptance 
upon  the  terms  thus  stated,  and  until  unequivocally 
accepted,  is  only  a  mere  proposition  or  offer. 
Maclay  v.  Harvey ,  90  111.  525." 

In  accord,  El  Reno  Grocery  Co.  v.  Stocking,  215  111.  App.  393, 

397-398  (1919),  aff'd  293  111.  494,  503-504  (1920). 
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It  has  been  generally  held  that  one  party's  modified 
acceptance  amounts  to  a  rejection  of  the  other  party's  offer  and 
cannot  be  used  to  support  a  contract.   Krause  v.  Buttino,  4  111. 
App.  2d  75,  79  (1954);  Johnson  v.  Whitney  Metal  Tool  Co.,  342 
111.  App.  258,  264-266  (1950);  Fox  v.  Turner,  1  111.  App.  153,  159 
(1878). 

We  have  carefully  read  the  correspondence  between  the 
parties  and  have  reached  the  conclusion  that  plaintiff's  offer 
was  never  accepted.   On  May  14,  1953  plaintiff  had  determined  to 
add  many  conditions  which  it  decided  were  necessary,  and 
specified  the  many  variations  heretofore  stated.   Thereafter,  on 
May  20,  1953,  defendant  advised  plaintiff  that  it  could  not  supply 
the  items  at  the  prices  quoted,  that  it  had  made  an  error  in  its 
quotations  with  respect  to  the  bureau  of  ships  specifications, 
that  the  price  of  brass  had  advanced  in  the  intervening  period, 
and  it  finally  made  a  counteroffer  to  supply  a  different  item  for 
the  prices  previously  quoted.   It  is  obvious  that  this  letter  was 
not  an  acceptance  of  plaintiff's  order.   The  reasons  assigned  for 
declining  the  order  are  not  material;  the  decisive  point  is  that 
it  did  not  accept  the  order  which  was  no  more  than  a  counter- 
proposition. 

For  the  reasons  indicated,  we  think  it  was  error  for 
the  court  to  enter  judgment  in  favor  of  plaintiff.   The  judgment 
is  therefore  reversed,  and  the  cause  remanded  with  directions 
that  judgment  be  entered  in  favor  of  defendant  for  costs. 


Judgment  reversed,  and  cause  remanded 
with  directions. 


BRYANT ,  J .  ,  and 
BURKE,  J. ,  concur. 
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AUTO  EXCHANGE ,  INC . , 

an  Illinois  Corporation, 

Plaintiff -Appellant , 

v. 

MORRIS  LITBERG, 

Defendant -Appellee. 
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APPEAL  FROM 


SUPERIOR  COURT 


COOK  COUNTY 


MR.  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT: 


Plaintiff  obtained  a  judgment  against  defendant  in  the 
amount  of  $11,025  in  an  ex  parte  hearing  without  a  jury  on 
December  1,  1954.   More  than  five  years  later,  on  June  21,  1960, 
defendant  petitioned  the  court  to  vacate  the  judgment.   On 
January  17,  1961,  defendant  was  granted  leave  to  file  instanter 
an  amended  petition  to  vacate  the  judgment  of  December  1,  1954. 
Plaintiff  filed  a  written  motion  to  dismiss  the  amended  petition 
which  was  denied  in  an  order  entered  by  the  trial  court. 
Plaintiff  elected  to  stand  upon  the  motion  and  waived  the  right 
to  answer  the  amended  petition.   Accordingly,  the  court  quashed 
the  capias  ad  satisfaciendum  previously  issued,  vacated  the 
former  judgment  and  reassigned  the  case  to  the  trial  calendar. 
This  is  the  final  order  from  which  plaintiff  appeals.   ILL. REV. 
STAT. 1959,  ch.  110,  §  72(6). 

Plaintiff  corporation  is  in  the  business  of  buying  and 
selling  automobiles.   On  August  31,  1950,  plaintiff  filed  its 
original  complaint  alleging  that  from  April  to  July  1950  the 
defendant  sold  plaintiff  five  stolen  automobiles  and  that 
defendant  knew  that  the  automobiles  were  stolen  and  that 
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plaintiff  acted  in  good  faith  in  purchasing  them.   Plaintiff  paid 
defendant  $9,375  for  these  automobiles  and  alleged  a  willful 
conversion  of  the  monies  paid.   Plaintiff  filed  a  demand  for  jury 
trial. 

Personal  service  of  summons  on  defendant  was  made  on 
September  29,  1950,  and  an  attorney  filed  an  appearance  and 
answer  denying  that  defendant  knew  or  reasonably  should  have 
known  that  the  automobiles  were  stolen  and  denying  willful 
conversion  of  the  funds.   In  November  1953,  defendant's  attorney 
withdrew  and  a  new  lawyer  was  substituted.   This  was  the  first 
in  a  series  of  withdrawals  and  substitutions.   On  December  1, 
1954,  the  case  was  called  for  trial  in  regular  course. 
Defendant  was  not  present  at  the  trial,  being  confined  at  that 
time  to  the  penitentiary  at  Joliet,  Illinois,  nor  was  he 
represented  by  counsel.   At  this  time  plaintiff  was  granted 
leave  to  file  an  amended  complaint  with  defendant's  original 
answer  to  stand,  and  plaintiff  was  permitted  to  withdraw  his 
demand  for  jury  trial.   The  amended  complaint  alleged  that 
defendant  had  sold  six  stolen  automobiles  for  which  plaintiff 
paid  $11,025,  that  defendant  had  acted  with  intent  to  cheat 
and  defraud,  and  prayed  for  a  special  finding  that  malice  was 
the  gist  of  the  action  and  for  issuance  of  a  capias  ad 
satisfaciendum.   The  court  heard  the  evidence  ex  parte,  found 
that  malice  was  the  gist  of  the  action,  and  entered  judgment  for 
plaintiff  in  the  amount  of  $1.1,025.   The  court  referred  to  the 
defendant  in  the  judgment  order  as  being  in  default  for 
failure  to  respond  to  the  trial  call.   However,  this  is  not 
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properly  a  default  judgment.   The  withdrawal  of  defendant's 
attorney  or  the  failure  to  appear  at  trial  did  not  result  in  the 
withdrawal  of  the  answer  on  file,  and  it  would  be  erroneous  to 
render  a  default  judgment  when  a  plea  to  the  merits  of  the  action 
is  on  file.   Harris  v.  Juenger,  367  111.  478. 

Defendant  claimed  in  his  amended  petition  to  vacate 
that  after  notice  that  his  attorney  intended  to  withdraw  he  had 
written  a  letter  to  the  Motion  and  Assignment  Judge  of  the 
Superior  Court  on  November  18,  1954,  claiming  that  petitioner  had 
documentary  evidence  in  his  possession  which  would  be  his  defense 
in  the  case,  and  requesting  that  he  be  brought  before  the  court 
to  testify  or  that  the  case  be  continued  until  his  parole  or 
discharge.   However,  there  is  no  recital  that  such  a  letter  was 
ever  received  or  any  evidence,  other  than  petitioner's  claim, 
that  it  was  ever  written.   As  grounds  for  vacating  the  judgment, 
the  amended  petition  claimed  in  substance:   that  plaintiff's 
amended  complaint  differed  materially  from  the  original  complaint, 
which  constituted  the  filing  of  a  new  lawsuit,  and  that  the 
amended  complaint  was  filed  without  notice  of  any  kind  to 
defendant;  that  allowing  the  amended  complaint  and  having 
defendant's  original  answer  stand  against  this  deprived  the  court 
of  jurisdiction;  that  withdrawal  of  the  jury  without  notice  to 
defendant  deprived  him  of  his  rights  without  due  process  of  law 
and  deprived  the  court  of  jurisdiction  to  proceed  further;  and 
that  the  judgment  was  void  ab  initio  because  the  court  was 
without  jurisdiction. 

Petitioner  asserted  that  he  did  not  know  or  discover 
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the  facts  of  this  case  until  on  or  about  June  3,  1960,  when  he 
received  a  letter  from  plaintiff's  attorneys  advising  him  of  the 
judgment.   The  asserted  defense  to  the  prior  action  is  that  the 
automobiles  were  purchased  from  Albert  Fox  of  Wisconsin  and  that 
petitioner  did  not  know  that  they  were  stolen. 

The  petition  was  brought  under  Section  72(7)  of  the 
Civil  Practice  Act. 

The  petition  to  vacate  the  judgment  of  December  1,  1954, 

is  barred  by  the  statute  of  limitations  contained  in  Section  72 

of  the  Civil  Practice  Act,  unless  the  judgment  was  void,   ILL. 

REV.STAT.  1959,  ch.  110,  §  72(3),  (7).   Sub-section  3  provides: 

"The  petition  must  be  filed  not  later  than  2  years 
after  the  entry  of  the  order,  judgment  or  decree. 
Time  during  which  the  person  seeking  relief  is 
under  legal  disability  or  duress  or  the  ground 
for  relief  is  fraudulently  concealed  shall  be 
excluded  in  computing  the  period  of  2  years." 

Petitioner's  imprisonment  does  not  come  within  the  meaning  of 

"legal  disability"  so  as  to  exclude  the  time  of  imprisonment  in 

computing  the  statute  of  limitations.   This  was  decided  in 

Morgan  v.  The  People,  16  111.  2d  374,  where  the  court  stated  at 

page  378: 

"It  is  quite  clear  therefore  that  the  term 

•legal  disability'  as  used  in  section  72 

can  not  and  does  not  have  reference  to  the 

common-law  definition  of  legal  disability. 

It  is  the  prevailing  view  in  this  country 

that  imprisonment  does  not  suspend  the 

running  of  the  statute  of  limitations  unless 

the  statute  expressly  so  provides,  and  this 

is  true  even  where  the  statute  makes  an 

exception  as  to  persons  under  legal  disability.  .  .  . 

In  Illinois  an  imprisoned  person  has  the  right 

to  bring  a  civil  action  in  the  courts  of  this 

State  and  therefore  no  reason  exists  for 

excepting  such  persons  from  the  operation  of 

the  Statute  of  Limitations." 
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Even  under  the  former  statute,  prior  to  the  1955 
amendments,  the  motion  to  vacate  would  be  barred,  unless  the 
previous  judgment  was  void  and  subject  to  collateral  attack  at 
any  time,  because  the  then  governing  five  year  period  of 
limitations  would  have  expired.   ILL, REV „ STAT. 1953 ,  ch.  HO, 
§  196. 

Defendant's  allegation  in  the  amended  petition  to 
vacate  that  he  was  deprived  of  his  right  to  jury  trial  is 
without  merit.   Under  section  64  of  the  Practice  Act  as  then  in 
force  the  defendant  was  not  entitled  to  notice  that  plaintiff  had 
withdrawn  his  jury  demand.  Anzalone  v.  Johnson,  345  ILL  App. 
410  (Abst.);   Forsberg  v.  Harris,  27  111.  App.  2d  159. 
Petitioner  does  not  come  within  the  rule  of  Westmoreland  v.  West, 
19  111.  App.  2d  161,  which  shows  the  difference  between  the  law 
as  it  now  exists  and  the  statute  which  was  in  force  on 
December  1,  1954. 

Defendant's  other  contentions,  except  for  what  we  have 
to  say  concerning  the  finding  of  malice,  do  not  go  to  the 
jurisdiction  of  the  court,  even  if  these  contentions  are  assumed 
to  be  valid,  but  rather  petition  the  court  to  review  its  former 
ruling  and  hold  it  erroneous.   This  cannot  be  done  because  the 
court  had  jurisdiction  of  the  parties  and  subject  matter,  the 
judgment  was  not  void,  and  the  period  of  limitations  has 
expired  for  petitioning  the  court  to  vacate  the  prior  judgme:  . 
ILL,REV.STAT„1959,  ch0  110,  §  72(3).   Since  this  fact 
controls  our  decision  we  need  not  go  into  the  question  of  whether 
petitioner  shows  both  a  meritorious  defense  and  due  diligence. 


r 
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Till  v.  Kara,  22  111.  App.  2d  502, 

In  Wood  v.  First  Nat.  Bk.  of  Woodlawn,  383  111.  515, 

522,  the  court  stated: 

"Jurisdiction  of  the  subject  matter  is  the 
power  to  adjudge  concerning  the  general 
question  involved,  and  if  a  complaint  states 
a  case  belonging  to  a  general  class  over 
which  the  authority  of  the  court  extends, 
the  jurisdiction  attaches  and  no  error 
committed  by  the  court  can  render  the 
judgment  void.   If  a  judgment  is  collaterally 
attacked  under  such  circumstances  of 
jurisdiction,  it  is  immaterial  how  irregular 
or  erroneous  its  proceedings  may  have  been. 
Such  a  judgment  is  binding  on  the  parties 
and  on  every  court  unless  reversed  or 
annulled  in  a  direct  proceeding." 

A  motion  seeking  to  set  aside  a  final  judgment  of  a  court  having 

jurisdiction  of  the  parties  and  the  subject  matter  is  one  of 

serious  import  and  if  treated  lightly  threatens  the  stability 

of  our  courts.   Conard  v.  Camphouse,  230  111.  App.  598,  601; 

Gustafson  v.  Lundquist,  334  111.  App.  287,  293.   Although  the 

amended  petition  to  vacate  recites  several  times  that  the  court 

lacked  jurisdiction,  there  is  no  showing  wherein  the  court 

lacked  or  exceeded  its  jurisdiction  as  to  the  judgment  itself. 

Nor  has  the  court  been  enlightened  by  defendant's  failure  to 

file  a  brief  or  appearance  in  this  appeal. 

\  As  concerns  the  finding  of  malice,  the  instant  case 

satisfies  the  rule  laid  down  in  Ingalls  v.  Raklios,  373  111. 

404,  that  the  judgment  must  contain  a  finding  that  malice  is 

the  gist  of  the  action  and  that  finding  must  appear  on  the  face 

of  the  judgment.   However,  we  must  concern  ourselves  with  the 

question  of  whether  the  court  exceeded  its  jurisdiction  in 

finding  that  malice  was  the  gist  of  the  action,  which  serves 
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as  a  basis  for  the  issuance  of  a  capias,  and  which  would  make 

this  aspect  of  the  prior  judgment  void  and  subject  to  collateral 

attack.   As  stated  in  Armstrong  v.  Obucino,  300  111.  140,  at  142, 

143: 

".  .  .a  decree  may  be  void  because  the  court  has 
exceeded  its  jurisdiction.  .  .  .  The  doctrine  that 
where  a  court  has  once  acquired  jurisdiction  it 
has  a  right  to  decide  every  question  which  arises 
in  the  cause,  and  its  judgment  or  decree,  however 
erroneous,  cannot  be  collaterally  assailed,  is 
only  correct  when  the  court  proceeds  according  to 
the  established  modes  governing  the  class  to  which 
the  case  belongs  and  does  not  transcend  in  the 
extent  and  character  of  its  judgment  or  decree  the 
law  or  statute  which  is  applicable  to  it. 
(Citing  cases). "  • 

Kryl  v.  Zelezny,  290  111.  App.  599  (Abst.),  involved  a 

default  judgment  which  included  a  special  finding  that  "malice 

is  the  gist  of  this  action,"  and  the  court  therein  held: 

".  .  .  that  in  view  of  the  fact  there  was  nothing 
in  the  language  of  the  complaint  by  way  of 
specific  prayer  for  relief  or  otherwise  to  indicate 
or  suggest  to  defendant  that  a  special  finding 
that  malice  was  the  gist  of  the  action  would  be 
brought  against  him,  Zelezny  being  in  default , 
the  court  was  without  jurisdiction  to  enter  such 
finding. " 

Malice  as  the  gist  of  an  action,  although  not  precisely  defined 

by  the  cases,  nevertheless  has  a  certain  meaning  and,  as  stated 

in  In  Re  Petition  of  Blacklidge,  359  111.  482,  at  489: 

"...  applies  to  that  class  of  wrongs  which  are 
inflicted  with  an  evil  intent,  design  or  purpose. 
It  carries  the  implication  that  the  guilty  party 
was  actuated  by  improper  and  dishonest  motives, 
with  the  intention  to  perpetrate  an  injury  on 
another.   (Citing  cases).   The  'gist  of  the 
action'  constitutes  the  essential  ground  or 
object  of  a  suit,  without  which  there  is  not  a 
cause  of  action.   (Citing  cases).   Malice  may  be 
the  gist  of  the  action  if  properly  pleaded. 
(Citing  cases).   Whether  malice  is  the  gist  of  a 
particular  action  is  to  be  determined  from  the 
charges  made  in  the  declaration.  ..." 
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In  the  instant  case  plaintiff's  original  complaint,  to  which 

defendant  responded  before  withdrawal  of  his  attorney  and  failing 

to  appear  at  trial  call,  did  not  pray  for  a  finding  that  malice 

was  the  gist  of  the  action  or  for  the  issuance  of  a  capias.   And 

we  are  unable  to  say,  after  careful  consideration  of  the  relevant 

cases,  that  item  5  of  the  original  complaint  (which  defendant 

answered  and  denied)  that  "defendant  has  wilfully  and  maliciously 

converted  to  his  own  use  the  monies  paid  him  by  plaintiff"  was 

sufficient  to  apprise  defendant  that  a  finding  of  malice  as  the 

gist  of  the  action  would  result.   Ingalls  v.  Raklios,  supra, 

shows  that  laws  in  derogation  of  liberty  must  be  strictly  construed 

and  that  imprisonment  for  tort  is  contrary  to  the  general 

tendency  of  our  times.   In  Forsberg  v.  Harris,  27  111.  App.  2d 

159,  which  involved  a  default  judgment  and  capias  against  a 

non-resident,  the  court,  held  at  page  174: 

"The  allegations  in  the  complaint  in  the  case 
before  us  were  not  sufficient  to  apprise  the 
defendant  that  a  finding  would  be  entered  by 
the  court  that  malice  was  the  gist  of  the 
action  and  that  a  capias  would  issue  thereupon. 
Under  the  rule  laid  down  in  the  Kryl  case  that 
portion  of  the  court's  finding  in  the  judgment 
was  erroneous,  and  subject  to  collateral  attack." 

Although  this  is  not  a  default  judgment,  as  the  lower  court 

apparently  thought  and  which  the  appellant  argued  before  this 

court,  the  reasoning  of  the  Kryl  and  Forsberg  cases  applies 

to  the  facts  and  circumstances  of  this  case.   Ellman  v.  DeRuiter, 

412  111.  285,  291,  shows  that  a  petition  under  section  72  of 

the  Practice  Act: 

".  .  .  has  been  used  extensively  as  a  procedural 
device  to  prevent  injustice  by  making  possible 
the  vacation  of  judgments  entered  without  notice 


to  a  party  where  the  circumstances  were  such 
as  to  require  specific  notice.  (Jacobson  v. 
Askinaze,  337  111.  141)." 

Accordingly,  we  hold  that  the  allegations  in  the  original  complaint 

were  not  sufficient  to  apprise  this  defendant  that  a  finding  would 

be  entered  by  the  court  that  malice  was  the  gist  of  the  action 

and  that  a  capias  would  issue  thereupon.   The  court  exceeded  its 

jurisdiction  in  allowing  an  amended  complaint  against  an  absent 

defendant  to  pray  for  such  a  finding  and  relief.   In  all  other 

respects  the  prior  judgment  was  not  void  and  is  not  subject  to 

attack  because  the  period  of  limitations  has  expired.   That  part 

of  the  order  of  January  25,  1961  quashing  the  capias  ad 

satisfaciendum  is  affirmed;  that  part  thereof  vacating  the 

judgment  of  December  1,  1954  is  reversed  and  the  cause  is 

remanded  with  directions  to  amend  the  judgment  of  December  1, 

1954  by  striking  out  the  finding  that  malice  is  the  gist  of  the 

action,  and  the  judgment  is  restored  as  so  amended. 

Affirmed  in  part;  reversed  in  part  and  cause  remanded 

with  directions. 


FRIEND,  P.J.,  and 
BURKE,  J. ,  concur 
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MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT: 

Plaintiff  is  at  Brookfield.  Illinois,  and  defendant 
is  at  Sardis,  Mississippi.   Plaintiff  filed  a  two  count  amended 
statement  of  claim  presenting  distinct  causes  of  action  for 
breach  of  contract.   Count  I  sought  to  recover  $5,893.76  on  the 
theory  that  plaintiff  accepted  and  fully  complied  with  a  purchase 
order  issued  by  the  defendant  for  a  mold  to  be  made  in  accordance 
with  specifications.   Count  II  sought  damages  of  $4,920.95  on 
defendant's  alleged  agreement  to  purchase  at  plaintiff's  cost 
all  raw  material  which  plaintiff  might  have  on  hand  when  the 
defendant  ceased  to  do  business  with  plaintiff  or  changed  the 
color  of  its  product.   This  count  further  alleged  that  the  raw 
material  had  no  market  value  other  than  as  scrap.   Plaintiff 
claimed  to  have  a  quantity  of  raw  material  on  hand  because  of 
canceled  orders  and  anticipated  requirements  of  defendant. 
Defendant's  answer  sufficiently  presented  its  theory  of  defense. 
The  jury  returned  a  verdict  for  plaintiff  for  $9,650.   Defendant's 
motions  for  a  directed  verdict,  for  judgment  notwithstanding  the 
verdict  and  in  the  alternative  for  a  new  trial  were  denied. 
Defendant  appeals  from  the  judgment  on  the  verdict, 
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Defendant  urges  that  the  failure  of  plaintiff  to 
perform  the  conditions  of  the  purchase  order  precludes  recovery 
under  Count  I.   Plaintiff  insists  that  it  proved  its  allegations 
of  performance  of  Che  contract  for  the  mold  under  this  count.   In 
deciding  whether  defendant  is  entitled  to  a  judgment  notwithstanding 
the  verdict,  the  only  evidence  which  may  be  considered  is  that 
favorable  to  the  plaintiff  and  that  introduced  by  the  defendant 
which  was  ^incontroverted  or  not  inconsistent  with  the  evidence 
favorable  to  the  plaintiff.   Plaintiff  seeks  to  recover  the  full 
price  of  the  mold  under  the  purchase  order.   It  was  incuu.btnt 
upon  plaintiff  to  prove  that  it  fully  performed  in  accordance  with 
the  terms  of  the  purchase  order.   Plaintiff  does  not  ask  a 
quantum  meruit  recovery. 

Plaintiff  is  engaged  in  the  business  of  custom 
molding  plastic  parts  for  manufacturers.   The  defendant  is  a  suit- 
case manufacturer.   The  defendant  purchased  suitcase  handles  and 
bindings  from  plaintiff.   Bindings  are  strips  of  plastic  used 
around  the  outside  edges  of  a  suitcase.   On  April  18,  1955, 
plaintiff  was  given  an  order  for  a  mold  at  a  "price  complete"  of 
$5,893.76,  to  be  delivered  "as  soon  as  possible.-"   The  purchase 
order  stated;   "Mold  to  produce  Weekend  bindings  having  a  cross- 
section  as  per  drawing  attached;  length,  corners,  overall  shape 
and  smoothness  of  surface  finish  on  parts  produced  are  to  be 
exactly  like  sections  produced  by  our  present  Weekend  mold  now 
being  used  by  you  in  production  to  fill  our  orders,  1,000 
sections  satisfactory  to  us  are  co  be  made  with  this  mold  before 
it  is  accepted  by  us." 
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No  work  was  done  on  this  order  until  the  middle  of 
November,  1955,  when  plaintiff  sent  the  mold  to  Chicago  Mold 
Engineering  Company  and  instructed  it  to  rework  the  mold  so  it 
would  make  parts  corresponding  in  cross-section  to  those  produced 
by  the  mold  being  used  in  production.   In  the  latter  part  of 
January  or  early  February s  1956,  the  first  samples  of  the  mold 
were  sent  to  the  defendant.   Plaintiff  was  then  advised  by 
letters  dated  February  10  and  15,  1956,  that  the  samples  did  not 
comply  with  specifications.   After  receiving  these  letters 
plaintiff  sent  the  mold  back  to  the  mold  maker  with  instructions 
to  make  the  necessary  corrections.   Several  months  later  the  mold 
was  returned  to  plaintiff  and  when  it  had  a  break  in  its  production 
schedule  the  mold  was  sampled.   Thereafter  discussions  took  place 
between  representatives  of  plaintiff  and  defendant  with  regard 
to  "regating"  the  mold  in  order  to  decrease  its  cycle  time  and 
the  smoothness  of  the  finish  on  the  parts  produced.   On  March  5, 
1957,  at  plaintiff's  request,  the  defendant  set  forth  in  writing 
all  of  the  objections  to  the  mold  which  had  to  be  corrected  in 
order  to  produce  parts  which  conformed  to  those  made  by  the  mold 
then  being  used  in  production.   The  defendant  also  pointed  out 
that  the  samples  submitted  weighed  from  157e  to  1870  more  than 
those  specified  in  the  order.   It  was  uncontroverted  that  this 
variation  in  weight  would  increase  defendants  cost  for  bindings 
an  estimated  $5S000  to  $6,000  per  year. 

Plaintiff  then  returned  the  mold  to  the  mold  maker 
and  instructed  it  to  make  the  corrections  outlined  in  defendant's 
letter  of  March  5,  1957.   After  the  mold  was  returned  to  plaintiff, 
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12  samples  were  made  and  forwarded  to  defendant.   The  latter  on 
December  2,  1957,  acknowledged  receipt  of  the  samples  and  advised 
that  the  deviations  outlined  in  its  letter  of  March  5,  1957,  had 
been  corrected,  but  that  an  irregular  line  underneath  the  bead 
on  almost  the  entire  length  of  one  edge  of  the  binding  had  been 
created .   This  letter  also  pointed  out  that  there  was  a  rough 
condition  on  the  surface  of  each  end  of  the  binding  and  that  there 
were  "pimples"  and  other  irregularities  on  the  under  surface  of 
the  binding.   It  was  undenied  that  these  "pimples"  were  partly 
visible  on  the  outside,  of  the  case  and  that  in  warm  weather 
when  the  binding  tended  to  be  a  bit  softer  they  would  be 
sufficiently  visible  to  spoil  the  appearance  of  the  suitcase. 
Suitcases  shipped  to  defendant's  customers  are  subjected  to 
temperatures  of  130  to  140  degrees  while  in  a  freight  car  and  to 
high  temperatures  when  in  the  trunk  of  an  automobile.   The  letter 
concluded  by  stating  that  if  the  bumps,  ridge  and  ends  of  the 
binding  could  be  cleaned  up,  the  mold  would  be  acceptable, 
assuming  no  eqxaally  objectionable  conditions  were  created. 
Plaintiff  then  sent  the  mold  back  to  the  mold  maker  with  instructions 
to  remove  the  bumps  and  rough  spots.   In  January,  1958,  after  the 
mold  had  been  returned  by  the  mold  maker,  plaintiff  called 
defendant  and  asked  how  many  bindings  should  be  sent  in  order 
to  obtain  approval  of  the  mold.   Plaintiff's  president  testified 
that  although  defendant's  president  stated  that  he  would  let 
plaintiff  know,  no  word  was  received. 

Plaintiff  says  that  a  factual  question  was 
presented  to  the  jury  to  determine  whether  the  binding  complained 
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of  by  the  defendant  was  or  was  not  evidence  of  plaintiff's 
satisfactory  production  of  the  mold.   There  was  no  evidence  that 
the  mold  at  any  time  complied  with  the  specifications  of  the 
purchase  order.   There  was  no  showing  that  all  the  deviations  had 
been  corrected.   There  was  no  compliance  with  the  requirement  of 
the  purchase  order  that  1,000  samples  satisfactory  to  the 
defendant  be  submitted  before  the  mold  would  be  accepted.   A 
comparison  of  the  binding  upon  which  plaintiff  relies  with  a 
binding  made  on  the  mold  being  used  in  production  demonstrates 
that  all  reasonable  persons  would  agree  that  there  were  substantial 
deviations.   There  is  no  support  in  the  record  for  plaintiff's 
assertions  that  the  mold  was  ready  in  January,  1958.   We  are  of 
the  opinion  that  plaintiff  failed  to  make  out  a  prima  facie  case 
under  Count  I. 

The  second  point  advanced  by  defendant  is  that 
plaintiff  produced  no  evidence  of  an  agreement  to  reimburse  it 
for  such  raw  material  as  it  might  have  on  hand  in  the  event 
defendant  ceased  doing  business  with  plaintiff  or  decided  to 
change  the  color  of  its  product.   Plaintiff  rejoins  that  it  proved 
the  agreement  alleged  in  Count  II.   The  evidence  in  support  of 
this  count  was  that  on  August  22 ,  1957,  the  president  of 
defendant  visited  plaintiff's  plant  and  advised  of  the  quantity 
of  finished  goods  that  defendant  expected  to  order  for  the  next 
calendar  quarter  and  requested  plaintiff  to  determine  how  much 
raw  material  would  be  required  to  produce  these  goods.   An  office 
girl  made  this  computation  and  reported  that  the  total  requirement 
was  12,300  pounds  of  dubonnet  and  1.3,600  pounds  of  saddle  colored 
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vinyl.   The  plant  foreman  was  directed  to  take  an  inventory  of  the 

raw  material  in  these  two  colors.   After  he  reported  the  amount  on 

hand,  the  president  of  defendant  requested  plaintiff  to  order  5,000 

pounds  each  of  dubonnet  and  saddle.   Plaintiff  called  its  supplier 

of  raw  materials  and  placed  the  order.   Plaintiff  requested 

written  authorization  to  make  this  purchase.   On  or  about  September 

18,  1957,  a  letter  was  received  from  defendant  which  advised 

plaintiff  to  have  on  hand  sufficient  vinyl  pellets  to  make 

another  quarterly  order  of  bindings  and  handles,  with  the  exception 

of  the  colors  dubonnet  and  saddle,  since  defendant  was  practically 

sure  of  discontinuing  these  colors  and  would  not  want  any  of  the 

material  on  hand  until  a  final  decision  was  made. 

Certain  purchase  orders  of  the  defendant  and 

testimony  indicated  that  the  following  merchandise  had  not  been 

shipped  on  each  of  these  orders: 

Exhibit  1  Pullman  bindings  4,680  dubonnet 

3,600  saddle 
Exhibit  2  Weekend  bindings  3,840  dubonnet 
Exhibit  3  Pullman  bindings  1,440  dubonnet 

720  saddle 
Exhibit  8  Handles  -  9,740  saddle 

The  only  evidence  indicating  that  any  of  these  orders  had  been 

canceled  was  a  letter  from  defendant  of  August  26,  1957,  advising 

that  the  mold  for  Pullman  bindings  would  be  picked  up  on 

September  3.   This  had  the  effect  of  canceling  the  orders  for 

Pullman  bindings,  since  this  was  the  only  mold  of  that  type. 

The  president  of  plaintiff  testified  that  on 

November  27,  1957,  it  had  on  hand  8,900  pounds  of  dubonnet  and 

6,600  pounds  of  saddle  colored  material  for  which  it  had  paid 

32c  per  pound  for  dubonnet  and  31c  per  pound  for  saddle,  or  a 
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total  of  $4,920.95.   On  November  21,  1957,  plaintiff  shipped  at 
defendant's  request  5,000  pounds  of  each  of  the  dubonnet  and 
saddle  to  another  manufacturer  and  was  paid  in  full  for  this 
material.   On  December  2,  1957,  defendant  wrote  plaintiff  that  it 
was  waiting  for  the  results  of  the  attempt  to  rework  or  recolor 
the  dubonnet  and  saddle  material,  and  stated  that  the  matter 
would  be  discussed  further  after  a  report  was  received.   Plaintiff 
then  told  defendant  that  the  material  could  be  recolored  at  a 
cost  of  8c  to  9c  a  pound.   Defendant  advised  plaintiff  that  it 
might  be  worth  while  to  make  a  test  on  reworking  the  material, 
and  on  December  18,  1957,  plaintiff  reported  that  the  minimum 
batch  for  a  test  was  175  pounds  at  a  cost  of  57c  per  pound.   Cn 
December  27,  1957,  defendant  advised  plaintiff  that  inasmuch  as 
it  had  substantially  more  material  on  hand  than  had  been  authorized, 
it  was  plaintiff's  responsibility  to  work  out  the  problem  and 
that  defendant  would  co-operate  in  any  way  it  could. 

There  is  no  evidence  of  any  agreement  under  which 
plaintiff  would  be  reimbursed  for  the  cost  of  the  raw  material  it 
might  have  on  hand.   The  most  that  can  be  inferred  is  an  implied 
agreement  by  the  defendant  with  reference  to  5,000  pounds  each 
of  dubonnet  and  saddle.   It  is  admitted  that  defendant  took  and 
paid  for  all  10,000  pounds  of  that  material.   There  was  a  total 
failure  to  prove  the  existence  of  any  contract  relative  to  the 
disposition  of  the  raw  material  which  plaintiff  might  have  on 
hand  by  reason  of  anticipated  orders  of  the  defendant  for 
finished  goods  or  the  cancellation  of  such  orders.   As  plaintiff 
failed  to  prove  its  case,  it  is  unnecessary  to  pass  on  defendant's 
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point  that  plaintiff  did  not  prove  that  it  was  damaged  by  the 

breach  of  contract  alleged  in  Count  II. 

For  the  reasons  stated  the  judgment  is  reversed 

and  the  cause  is  remanded  with  directions  to  enter  a  judgment 

notwithstanding  the  verdict  for  the  defendant  and  against  plaintiff 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

FRIEND,  P.J.,  concurs 
BRYANT,  J.,  dissenting: 

I  cannot  agree  that  all  reasonable  persons  would 
agree  that  there  were  substantial  deviations  in  complying  with 
the  purchase  order.   Defendant  admitted  that  all  deviations 
outlined  in  its  letter  of  March  5,  1957,  had  been  corrected.   The 
only  other  pertinent  issue  under  Count  I  is  whether  other 
irregularities  were  created,  such  as  "pimples"  on  the  under 
surface  of  the  binding,  which  would  make  the  mold  unsatisfactory. 
On  this  issue  the  evidence  was  conflicting  and  it  was  properly 
submitted  to  the  jury  who  found  for  the  plaintiff. 

As  concerns  Count  II,  it  is  uncontradicted  that 
defendant  requested  plaintiff  to  order  additional  raw  materials 
and  there  is  convincing  evidence  of  an  oral  contract  to 
reimburse  plaintiff  for  such  raw  materials  as  plaintiff  would 
have  on  hand  if  defendant  either  changed  the  color  of  its  product 
or  ceased  doing  business  with  plaintiff. 

This  court  does  not  sit  as  a  fact  finding  body, 
and  where  there  is  sufficient  evidence  to  support  the  findings 
of  the  jury,  as  there  is  in  this  case,  it  does  not  matter  that 


^^ 
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we,  as  hypothetical  jurors,  might  prefer  opposite  conclusions  of 
fact.   The  judgment  should  be  affirmed. 
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STATE  OF  ILLINOIS 


/3+X.ti*3tl 


APPELLATE  COURT 

AT  AN  APPELLATE  COURT,  for  the  sBSSs  Judicial  District  of  the 
State  of  Illinois,  sitting  at  Springfield: 

PRESENT 

HONORABLE   BURTON   A.    ROETH  . Presiding  Judge 

HONORABLE   C.    ROSS   REYNOLDS. Judge 

HONORABLE   WILLIAM   M.    CARROLL. Judge 

Attest:    ROBERT  L.  CONN,  Clerk. 


BE  IT  REMEMBERED,  that  to-wit:   On   the  lQt> day 

of FEBRUARY A.  D.  19£2 there  was  filed  in  the  office  of 

the  said  Clerk  of  said  Court  an  opinion   of   said    Court,    in   words   and 
figures  following: 


- 


General   No.    10372 


Alvin  He  Daniel , 


STAT*!    OF    ILLINOIS 
APPELLATE    COURT  h~'rt  L  COWl,  CORK 


THIRD   DISTRICT 


Plaintiff -Apoel lee , 


vs 


Otis   El.    Hulva, 


Def  endant-Apne  3  lant 


-      vc    J, 


Agenda   No.    7 


Aooeal   from  the 
Circuit    Court   oc 
Loean   Count v 


*0ETH,    PRESIDING  JUSTICE 

This   action   was    brought    for   injuries    sustained   bv  olaintif*, 
a    -arm   hand,    *.-hil'e   n logins   a    cield    for    the    defendant,    hi?    brother- 
in-lav.      Plaintiff    sustained   an    iniurv   to   his    left   eve    anc    the 
jurv   cound   in  his    favor    for   $17,500.00.      This   anoaal    is    from 
the    judgment   entered    on    that   verdict    and    the    court's    order    denying 
defendant's   motions    for   ju-erment   n.o.v.,    directed   verdict   and 
fcr   a   new  trial   based   on  numerous    errors   assigned    by   defendant. 

defendant   hired   nlaintiff    to   assist   him   in   his    soring  oloving 
on   a   far-   operated   by   the    f-^mer.       "n  March   21,    1956,    the   operation 
commenced   and  Dlaintiff   t-as    given   an   Internationa''    Plov  6r  Tract-r 
with    which    to   Co   his   vork.       In    order   to   engaee    the   slow,    it  vas 
necessary    cor  nlamtifc    t      reach    behind    him   anc    -'1      a    -one   that 


1 °d    f 


sa 


he    t    a<  f 


" 
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nechaaism  on  the  olow.   One  jerk  on  the  rooe  actuated  the  c'utch 
that  in  turn  caused  the  dIow  to  sink  into  the  eround.   The  clutch 
was-  suoDosed  to  turn  over  and  lock  the  plow  into  the  ground  where 
it  would  be  dragged  through  the  earth  behind  the  tractor.   '"hen 
the  ODeratcr  wished  to  stoo  plowing  he  jerked  the  rooe  again, 
engaging  the  clutch  and  causing  the  plow  to  raise  out  of  the  ground. 
The  olow  was  made  to  operate  in  this  fashion,  some  using  a  rooe, 
ethers  a  rod.   On  March  21,  olainti"  used  *-his  plow  3nd  tractrr 
and  testified  that  the  clutch  mechanism  was  not  ooerating  orcnerly. 
He  worked  from  8:00  a.m.  to  6:00  p.m.,  working  in  a  field  with 
defendant.   At  the  end  o^  rhe  day  he  told  defendant  that  the  dIov 
was  defective  in  that  it  would  n^t  stav  in  the  ground;  that  some 
15  to  20  times  in  the  course  of  the  day  the  clutch  would  not  hold 
and  the  olow  would  jumo  out  of  the  eround.   This  necessitated  his 
turning  the  tractor  around  and  Dullins  the  olow  over  the  same  area 
and  that  with  this  fault,  it  vas  necessarv  for  him  to  watch  the 
plow,  that  is,  turn  his  head  to  the  back  of  the  tractor,  to  make 
certain  the  olow  was  at  work.   Plainticf  admits  that  this  malfunction 
v.-ou'd  not  occur  if  the  tractor  was  first  brought  to  a  stco  and  then 
the  plow  lowered,  and  that  it  only  hanoened  when  you  droDoed  the 
plow  while  the  tractor  was  in  motion. 

The  *ollowins  mo^nin?  when  plaintiff  reoorted  back  to  work, 
he  as'-ed  derend-nr  is   he  had  rived  it  -  nc  defendant  advisee  him. 


in  substance,  that  he  h°d.  Defendant  denied  that  olaintiff  told 
him  of  the  trouble  3nd  denied  he  had  any  conversation  either  cay 
regarding  the  runctioning  of  the  plow. 

~n  the  21st,  the  two  men  worked  one  field  and  on  the  next  day 
plaintiff  plowed  in  another  field,  more  distant  from  the  house  than 
the  first.   There  is  some  dispute  as  to  how  the  olowing  was  in  fact 
done  and  who  was  oresent,  but  this  disoute  neither  helps  nor  hinders 
olaintifc,s  case.   Plaintiff's  testimony  was  that  the  oarties  on 
the  21st  o lowed  within  IS  feet  of  a  fence  extending  south  on  the 
side  of:  the  field.   ~n  the  morning  op  the  2?nd  he  commenced  olowing 
an  adjoining  field  alone.   Thereafter  he  was  joined  bv  defendant's 
son-in- lav  and  about  10:00  a.m.    defendant  came  out  ?nd  relieved 
his  son-in-lat.:.   They  finished  at  about  noon  and  defendant  told 
plaintiff  to  plow  along  the  fence  of  the  rielc  plowed  the  day 
before,  on  his  way  back  to  the  house.   defendant  denies  he  told 
plaintiff  to  plow  along  the  fence  line. 

Plaintiff  raised  the  plow  and  '.-hen  he  arrived  alona  the  ~ence , 
dropped  it  and  started  plowing.   Immediately  after  he  started  the 
nlow,  the  plow  jumped  out  of  the  ground.   The  tractor,  incidentally, 
traveled  at  the  rate  of    3%   miles  per  hour.   He  crooned  the  plow 
again,  but  it  jumoed  out  again.   He  drooped  the  olow  again  and  turned 
to  watch  to  see  if  it  stayed  in  the  ground,  with  the  rractor  moving. 


At  this  juncture  he  was  struck  in  the  face  by  a  branch  of  a  locust 

tree,  ?  thorn  from  the  tree  piercing  his  left  eyeball. 

The  tree  was  situated  on  a  tract  of  land  owned  by  another  and 

and  not  under  defendant's  control.   The  limbs  extended  over  the 

fence  and  far  enough  into  defendant's  field  so  as  to  interfere 

with  this  operation,  some  '6  to  18  feet,  and  arched  to  within  seven 

feet  of  the  ground,  defendant  and  the  o'-ner  o^  the  land  adjoining 

the  fence  had  an  agreement  T--berebv  defendant  maintained  the  west 

one-half  of  the  fence  ano  the  neighbor  the  east  one-half.   This 

tree  was  situated  in  the  east  one -ha If  of  the  fence  line  and 

apparently  other-  trees  and  shrubs  were  also  on  this  half  of  the 

fence  line.   .-hen  plaintiff  arrived  at  the  fence  he  droooed  the 

plow  without  stoouing.   He  traveed  40  to  50    feet  ^rom  the  time  he 

dropped  the  plow  until  he  was  hurt.   As  noted,  the  tractor  moved 

at  a  rate  of  3^  miles  oer  hour  and  could  be  stoooed  in  two  to  three 

feet.   Paintiff  testified  as  follows  as  to  how  the  injury  was 

inflicted : 

"?\?ell,  I  turned  around,  like  this,  to  trip  the 
plow.   I  dropped  the  plow  and  it  flew  out  of  the 
ground.   I  turned  back  again  to  trip  the  plow  and  I 
watched  to  see  that  it  stayed  in  the  ground,  where  it 
had  to,  when  I  started  to  turn  back  around,  the  locust 
branch  were  ^un?  on  the  ^rrnt  o^  the  tractor  and 
exhaust  nine  and  it  hit  me  in  the  "ace." 

.This  is  substantially  all  of  the  evidence  of  the  accident.   Plaintif? 

testi£i°d  h°  was  not  r=-"i  'inr  with  t^,_  field  but  -drdtted  ^e  saw 
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the  tree  and  that  he  would  have  seen  the  branches  had  his  attention 
not  been  directed  elsewhere.    n   trial  he  denied  seeine  or  knowing 
of  the  existence  of  the  branches.   However,  defendant  introduced 
a  oart  cf  a  denosition  of  plaintiff,  t?ken  two  years  before,  in 
which  plaintiff  testified  of  the  existence  cf  these  low  hanging 
branches  and  that  he  knew  of  the  branches.   Plaintiff  also  admitted 
he  traveled  some  20  f"eet  facing  the  rear  of  the  tractor  before 
being  struck. 

At  the  outset  it  should  be  noted  that  the  complaint  charged 
the  defendant  with  neglisence  in  failing  tc  orovice  reasonably 
safe  and  suitable  tools  for  use  by  plaintiff  in  nerforming  the 
work  assigned  to  him.   Obviously  the  defective  clutch  mechanism 
did  not,  in  and  of  itse1^,  cause  plaintiff's  injury.   However, 
counsel  for  plaintiff  contends  that  there  is  a  causal  connection 
between  the  defective  clutch  mechanism  and  the  striking  of 
plaintiff's  eye  by  the  overhanging  tree  limb.   This  contention 
ignores  two  salient  facts  which  are  undisputed,  namely:   (1)  no 
difficulty  was  encountered  in  keening  the  plow  in  the  ground  when 
the  tractor  was  first  stopped  before  engaging  the  clutch  mechanism 
and  (2)  the  presence  of  the  tow  haneine  tree  li-"bs  and  anv  daneer 
therefrom  was  obvious  and  aooarent  to  the  plaintiif  as  he  commenced 
Co  plow  alone  the  rence  line. 


In  Stone  v.  Guthrie,  Ik   111.  App.  2d  137,  lU-k   N.E.  2d  16  . 
Wills  v.  Paul,  24  111.  App.  2d  kl? ,    1 64  N.E.  2d  631 ,  and  Kelly 
v.  Fletcher-Merna  Cooperative  Grain  Co.,  29  III.  App.  2d  kl'- , 
173  N.E.  2d  855 ,  we  outlined  the  law  as  applicable  to  master  and 
servant  cases  involving  farm  accidents.   We  encounter  no  diffj 
in  applying  those  rules  of  law  to  the  factual  situation  presented 
in  the  case  at  car. 

In  the  case  at  bar  a  safe  method  of  engaging  the  plow  in  tl 
ground  was  available  to  the  plaintiff,  which  was  known  to  him. 
The  presence  of  the  low  hanging  limbs  was  likewise  known  to 
plaintiff  and  he  was  therefore  chargeable  with  knowledge  of  the 
danger  inherent  in  driving  the  tractor  Into" them  without  watching 
where  he  was  proceeding.   He  voluntarily  chose  the  hazardous  method 
of  doing  the  work  required  of  him.   Under  these  circumstances 
.plaintiff  cannot  recover. 

Accordingly  the  judgment  of  the  Circuit  Court  of  Logan  Czv-:: 
will  be  reversed. 


REYNOLDS  AND  CARROLL,  JJ. ,  CONCUR. 


